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LEGISLATIVE HISTORY REPORT AND ANALYSIS

Re:  Senate Bill 2594 (Robbins — 1990)
Chapter 1561, Statutes of 1990

The legislative history of the above-referenced bill is documented by materials*
itemized in one declaration. We discuss your section of focus in more detail
later in this report.

SENATE BILL 2594 (RoBBINS — 1990)
CHAPTER 1561, STATUTES OF 1990

Code of Civil Procedure section 437c¢ was amended in 1990 following legislative
passage of Senate Bill 2594, a single-section bill that proposed to affect only the
language of this section. (See Exhibit #1f) Senator Alan Robbins introduced
Senate Bill 2594 on March 1, 1990, at the request of the California Judges
Association. (See Exhibits #1a and #3a)

Senate Bill 2594 was assigned to the Senate and Assembly Committees on
Judiciary, where policy issues raised by the bill were considered. (See Exhibits #3
and #7) One amendment was made to the bill by the Senate on May 7, 1990,
before it was forwarded to the Assembly. (See Exhibits #1b and #2) Three
amendments were made to Senate Bill 2594 by the Assembly in August of 1990.
(See Exhibits #1c through #1e and #2) Subsequent to legislative approval,
Governor George Deukmejian signed the bill on September 29, 1990, and it was
recorded by the Secretary of State the next day as Chapter 1561 of the Statutes of
1990. (See Exhibit #1f)

The Unfinished Business analysis, prepared by the Office of Senate Floor
Analyses, provided the following digest of Senate Bill 2594, as it was last amended
August 22, 1990:

DIGEST: This bill provides that motions for summary
adjudication be limited to resolving causes of action, affirmative
defenses and/or claims for punitive damages.

* For information on document numbers, research policies, request for judicial notice and more,
please visit www.legintent.com and click on “Research Aids and Policies” and “Points and
Authorities” at the bottom of the page.
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This bill also makes other specified changes in summary
adjudication procedures.
(See Exhibit #11, page 1)

A letter to the Governor from California Advocates, Inc., on behalf of the
California Judges Association, dated August 30, 1990, provided a more detailed
summary of the final form of Senate Bill 2594:

o

eliminates summary adjudication of issues, while retaining
summary adjudication of causes of action.

° at the request of insurance and banking interests, continues to
permit summary adjudication of the limited issues of punitive
damages and duties owed to plaintiffs by defendants.

° provides that objections as to competency and personal
knowledge are waived unless raised at hearings.

requires incorporations by reference to matters in the courts file
to be made with specificity, rather than to the entire file.
(See Exhibit #12a, document A-23)

Senator Robbins provided the following explanation in a Senate Floor Statement
regarding the purpose of Senate Bill 2594:

SENATE BILL 2594 DEALS WITH A VERY TECHNICAL
AREA OF CIVIL PROCEDURE, THAT OF SUMMARY JUDGMENT
AND SUMMARY ADJUDICATION. THE BILL ATTEMPTS TO
STREAMLINE THE SUMMARY ADJUDICATION PROCESS TO
THOSE MOTIONS WHICH WILL ENTIRELY DISPOSE OF A
CAUSE OF ACTION. EXCEPTIONS ARE PROVIDED FOR
PUNITIVE DAMAGES AND THE ISSUE OF DUTY.

THE BILL IS A CAREFULLY CRAFTED COMPROMISE
BETWEEN THE JUDGES, TRIAL LAWYERS, BANKERS,
INSURANCE COMPANIES AND BAR. WHEN THE BILL LEFT
THE SENATE, THE INSURANCE COMPANIES WERE
OPPOSED. . ..

(See Exhibit #12a, document A-22)

Senate Bill 2594 contained an uncodified section that set forth the Legislature’s
intent in regards to objections to the form and substance of the moving and
opposing papers. (See Exhibit #1f, section 1)

Senator Robbins noted in a document entitled “Senate Bill 2594 Highlights,” the
bill was introduced, in part “. . . in response to a suggestion from the insurance
industry [the bill] permits summary adjudication of the single issue of punitive
damages.” (See Exhibit #12a, document A-1)
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The materials also contain letters of support for and opposition to Senate Bill 2594.
(See for example, Exhibits #4, #8, #10 and #12) These materials document the
consideration given the proposal while in the Legislature and provide insight into
amendments taken to the initial proposal. Strong opposition to the legislation was
voiced by the California Association of Insurance Companies and the State Bar of
California. (Id.) Some of the amendments to the bill were made to address
concerns expressed by these organizations opposing the bill. (See for example,
Exhibit #12, document A-1) These materials may help you better understand the
negotiations that resulted in the final version of the bill.

As mentioned above, after its introduction, Senate Bill 2594 was amended four
times before it was enacted into law. (See Exhibits #1b through #1e) We discuss
your research focus below. A full understanding of legislative intent may be
dependent upon knowing about the various proposals as introduced into the bill and
then as amended throughout the bill’s consideration by the Assembly and the
Senate Committees reviewing this measure. (Id.) This can be particularly helpful
where your focus is on specific language; by contrasting that enacted with the prior
proposals in the bill one can gain insight as to the intended meaning or the apparent
controversy generated by the language of interest. (Id.)

Code of Civil Procedure section 437c(f)

As to your focus on subdivision (f) of Code of Civil Procedure section 437c, Senate
Bill 2594 proposed to amend subdivision (f) at the time the bill was introduced to
add a second paragraph. (See Exhibit #1a, page 5) In this introduced version you
can see how subdivision (f) read prior to the italicized amendments. (Id.) The next
amendment, dated May 7, 1990, deleted the prior language of subdivision (f) and
amended the new paragraph making it the new subdivision (f). (See Exhibit #1b,

page 5)

The language of subdivision (f) was again amended on August 6, August 15, and
August 22, 1990. (See Exhibits #1c, #1d, and #1e) The amendments were then
enacted into law. (See Exhibit #1f)

As mentioned above, the bill was very controversial and it appears that the August
amendments were the result of lengthy negotiations with the interested parties and
which removed all of the opposition to the bill. (See Exhibit #12a, document A-24)
The Assembly Committee on Judiciary Republican analysis contained the following
comment on the August 22" amendment:

... Amended on 8/22/90 to permit a party to move for summary
judgment on issues similar to those in a previously-denied motion
based upon newly-discovered facts or circumstances to support the
reasserted issues.

(See Exhibit #10a, document ARC-1)

Careful review of the documents enclosed may help you locate discussion on the
issue before you as it relates to subdivision (f)(1) language. You should also be
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able to draw some conclusions based upon the assumption that the language was
intended to be consistent with the overall goal of the legislation. Thus, if you are
unable to find specific discussion regarding your research question, the analyses
contained in the legislative bill files enclosed herewith may provide you with an
arguable assessment of the goals and purpose that could be applicable to your
particular situation.

Any analysis provided in this report is based upon the nature and extent of your
request to us, as well as a brief review of the enclosed documents. As such, it must
be considered tentative in nature. A more conclusive statement of the impact of the
legislative history in your case would be dependent upon a complete understanding
of all of the factual issues involved and the applicable legal principles.

We appreciate the opportunity to provide this assistance and hope that these efforts
will be of value to you.

W:A\Worldox\WDOCS\WORKPROD\99999\99j1s\00183913.DOC
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DECLARATION OF JENNY S. LILLGE

I, Jenny S. Lillge, declare:

I am an attorney licensed to practice in California, State Bar No. 265046,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Senate Bill 2594 of 1990. Senate Bill 2594
was approved by the Legislature and was enacted as Chapter 1561 of the Statutes
of 1990.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Senate Bill 2594 of 1990. All listed documents
have been forwarded with this Declaration except as otherwise noted in this
Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

SENATE BiLL 2594 oF 1990:

1. All versions of Senate Bill 2594 (Robbins-1990);

2. Procedural history of Senate Bill 2594 from the 1989-90
Senate Final History;

3. Two analyses of Senate Bill 2594 prepared for the Senate
Committee on Judiciary;

4. Material from the legislative bill file of the Senate
Committee on Judiciary on Senate Bill 2594 as follows:
a. Previously Obtained Material,

+ b. Updated Collection of Material;

5. Third Reading analysis of Senate Bill 2594 prepared by the
Office of Senate Floor Analyses;

6. Material from the legislative bill file of the Office of Senate
Floor Analyses on Senate Bill 2594;
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7. Two analyses of Senate Bill 2594 prepared for the Assembly
Committee on Judiciary;

8. Material from the legislative bill file of the Assembly
Committee on Judiciary on Senate Bill 2594 as follows:

a. Previously Obtained Material,
+ b. Updated Collection of Material;
Q. Four Third Reading analyses and one Proposed Amendments

analysis of Senate Bill 2594 prepared by the Assembly
Committee on Judiciary;

10.  Material from the legislative bill file of the Assembly
Republican Caucus on Senate Bill 2594 as follows:

a. Previously Obtained Material,
+ b. Updated Collection of Material,

11. Unfinished Business analysis of Senate Bill 2594 prepared
by the Office of Senate Floor Analyses;

12. Material from the legislative bill file of Senator Alan
Robbins on Senate Bill 2594 as follows:

a. Previously Obtained Material,
+ b. Updated Collection of Material;

13. Post-enrollment documents regarding Senate Bill 2594;

14, Press Release #651, issued by the Office of the Governor on
September 30, 1990, to announce that Senate Bill 2594 had
been signed;

15. Excerpt regarding Senate Bill 2594 from the 1990 Digest of
Significant Legislation, prepared by the Office of Senate
Floor Analyses, October 1990.

+ Because it is not unusual for more materials to
become publicly available after our earlier research of
legislation, we re-gathered these file materials, denoting them
as “updated collection of material.”

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 11th day of April, 2013 at

Woodland, California.

JENNY S. LILLGE

W:AWorldox\WDOCS\SNATBILL\sb\2594\00107030.DOC
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Ch. 1561 ) STATUTES OF 1990 7329
CHAPTER 1560

An act to amend Section 208 of the Penal Code, relating to
kidnapping.

[Approved by Governor September 29, 1990. Filed with
Secretary of State September 30, 1990.]

The people of the State of California do enact as follows:

SECTION 1. Section 208 of the Penal Code, as amended by
Chapter 55 of the Statutes of 1990, is amended to read:

208. (a) Kidnapping is punishable by imprisonment in the state
prison for three, five, or eight years.

(b) If the person kidnapped is under 14 years of age at the time
of the commission of the crime, the kidnapping is punishable by
imprisonment in the state prison for 5, 8, or 11 years. This subdivision
is not applicable to the taking, detaining, or concealing, of a minor
child by a biological parent, a natural father, as specified in
subdivision (a) of Section 7004 of the Civil Code, an adoptive parent,
or a person who has been granted access to the minor child by a court
order.

(c) In all cases in which probation is granted, the court shall,
except in unusual cases where the interests of justice would best be
served by a lesser penalty, require as a condition of the probation
that the person be confined in the county jail for 12 months. If the
court grants probation without requiring the defendant to be
confined in the county jail for 12 months, it shall specify its reason
or reasons for imposing a lesser penalty.

(d) Ifthe person is kidnapped with the intent to commit rape, oral
copulation, sodomy, or rape by instrument, the kidnapping is
punishable by imprisonment in the state prison for 5, 8, or 11 years.

CHAPTER 1561

An act to amend Section 437c of the Code of Civil Procedure,
relating to civil procedure.

{Approved by Governor September 29, 1990. Filed with
Secretary of State September 30, 1990.]

The people of the State of California do enact as follows:

SECTION 1. Itis the intent of this legislation to provide that all
objections to the form and substance of the moving and opposing
papers shall be first made in the trial court and not on appeal by the
parties or by the appellate court and to expressly overrule the rules
stated in Witchell v. De Korne, 179 Cal. App. 3d 965 and Zuckerman
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v. Pacific Savings Bank, 187 Cal. App. 3d 13%4.

It is also the intent of this legislation to stop the practice of
adjudication of facts or adjudication of issues that do not completely
dispose of a cause of action or a defense.

SEC. 2. Section 437c of the Code of Civil Procedure is amended
to read:

437c. (a) Any party may move for summary judgment in any
action or proceeding if it is contended that the action has no merit
or that there is no defense thereto. The motion may be made at any
time after 60 days have elapsed since the general appearance in the
action or proceeding of each party against whom the motion is
directed or at such earlier time after the general appearance as the
court, with or without notice and upon good cause shown, may
direct. Notice of the motion and supporting papers shall be served
on all other parties to the action at least 28 days before the time
appointed for hearing. However, if the notice is served by mail, the
required 28-day period of notice shall be increased by five days if the
place of address is within the State of California, 10 days if the place
of address is outside the State of California but within the United
States, and 20 days if the place of address is outside the United States.
The motion shall be heard no later than 30 days before the date of
trial, unless the court for good cause orders otherwise. The filing of
the motion shall not extend the time within which a party must
otherwise file a responsive pleading.

(b) The motion shall be supported by affidavits, declarations,
admissions, answers to interrogatories, depositions, and matters of
which judicial notice shall or may be taken. The supporting papers
shall include a separate statement setting forth plainly and concisely
all material facts which the moving party contends are undisputed.
Each of the material facts stated shall be followed by a reference to
the supporting evidence. The failure to comply with this
requirement of a separate statement may in the court’s discretion
constitute a sufficient ground for denial of the motion.

Any opposition to the motion shall be served and filed not less than
14 days preceding the noticed or continued date of hearing, unless
the court for good cause orders otherwise. The opposition, where
appropriate, shall consist of affidavits, declarations, admissions,
answers to interrogatories, depositions, and matters of which judicial
notice shall or may be taken. The opposition papers shall include a
separate statement which responds to each of the material facts
contended by the moving party to be undisputed, indicating
whether the opposing party agrees or disagrees that those facts are
undisputed. The statement also shall set forth plainly and concisely
any other material facts which the opposing party contends are
disputed. Each material fact contended by the opposing party to be
disputed shall be followed by a reference to the supporting evidence.
Failure to comply with this requirement of a separate statement may
constitute a sufficient ground, in the court’s discretion, for granting
the motion.
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Any reply to the opposition shall be served and filed by the moving
party not less than five days preceding the noticed or continued date
of hearing, unless the court for good cause orders otherwise.

Evidentiary objections not made at the hearing shall be deemed
waived.

Section 1005 and subdivision (a) of Section 1013, extending the
time within which a right may be exercised or an act may be done,
do not apply to this section.

Any incorporation by reference of matter in the court’s file shall
set forth with specificity the exact matter to which reference is being
made and shall not incorporate the entire file.

(c) The motion for summary judgment shall be granted if all the
papers submitted show that there is no triable issue as to any material
fact and that the moving party is entitled to a judgment as a matter
of law. In determining whether the papers show that there is no
triable issue as to any material fact the court shall consider all of the
evidence set {orth in the papers, except that to which objections have
been made and sustained by the court, and all inferences reasonably
deducible from the evidence, except summary judgment shall not be
granted by the court based on inferences reasonably deducible from
the evidence, if contradicted by other inferences or evidence, which
raise a triable issue as to any material fact.

(d) Supporting and opposing affidavits or declarations shall be
made by any person on personal knowledge, shall set forth
admissible evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Any objections
based on the failure to comply with the requirements of this
subdivision shall be made at the hearing or shall be deemed waived.

(e) If a party is otherwise entitled to a summary judgment
pursuant to this section, summary judgment shall not be denied on
grounds of credibility or for want of cross-examination of witnesses
furnishing affidavits or declarations in support of the summary
judgment, except that summary judgment may be denied in the
discretion of the court, where the only proof of a material fact offered
in support of the summary judgment is an affidavit or declaration
made by an individual who was the sole witness to that fact; or where
a material fact is an individual’s state of mind, or lack thereof, and
that fact is sought to be established solely by the individual’s
affirmation thereof.

(f) If it is contended that one or more causes of action within an
action has no merit or that there is no defense thereto, or that there
is no merit to an affirmative defense as to any cause of action, or both,
or that there is no merit to a claim for damages, as specified in Section
3294 of the Civil Code, or that one or more defendants either owed
or did not owe a duty to the plaintiff or plaintiffs, any party may move
for summary adjudication as to that cause or causes of action, that
affirmative defense, that claim for damages, or that issue of duty. A
cause of action has no merit if one or more of the elements of the
cause of action, even if not separately pleaded, cannot be established.
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A motion may be made by itself or as an alternative to a motion for
summary judgment and shall proceed in all procedural respects as a
motion for summary judgment. However, a party may not move for
summary judgment based on issues asserted in a prior motion for
summary adjudication and denied by the court, unless that party
establishes to the satisfaction of the court, newly discovered facts or
circumstances supporting the issues reasserted in the summary
judgment motion.

(g) Upon the denial of a motion for summary judgment, on the
ground that there is a triable issue as to one or more material facts,
the court shall, by written or oral order, specify one or more material
facts raised by the motion as to which the court has determined there
exists a triable controversy. This determination shall specifically
refer to the evidence proffered in support of and in opposition to the
motion which indicates that a triable controversy exists. Upon the
grant of a motion for summary judgment, on the ground that there
is no triable issue of material fact, the court shall, by written or oral
order, specify the reasons for its determination. The order shall
specifically refer to the evidence proffered in support of, and if
applicable in opposition to, the motion which indicates that no
triable issue exists. The court shall also state its reasons for any other
determination. The court shall record its determination by court
reporter or written order.

(h) If it appears from the affidavits submitted in opposition to a
motion for summary judgment or summary adjudication or both that
facts essential to justify opposition may exist but cannot, for reasons
stated, then be presented, the court shall deny the motion, or order
a continuance to permit affidavits to be obtained or discovery to be
had or may make any other order as may be just.

(i) If the court determines at any time that any of the affidavits
are presented in bad faith or solely for purposes of delay, the court
shall order the party presenting the affidavits to pay the other party
the amount of the reasonable expenses which the filing of the
affidavits caused the other party to incur. Sanctions shall not be
imposed pursuant to this subdivision except on notice contained in
a party’s papers, or on the court’s own noticed motion, and after an
opportunity to be heard.

(j) Except where a separate judgment may properly be awarded
in the action, no final judgment shall be entered on a motion for
summary judgment prior to the termination of the action, but the
final judgment shall, in addition to any matters determined in the
action, award judgment as established by the summary proceeding
herein provided for.

(k) In actions which arise out of an injury to the person or to
property, when a motion for summary judgment was granted on the
basis that the defendant was without fault, no other defendant
during trial, over plaintiff’s objection, may attempt to attribute fault
to or comment on the absence or involvement of the defendant who
was granted the motion.
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(I) A summary judgment entered under this section is an
appealable judgment as in other cases. Upon entry of any order
pursuant to this section except the entry of summary judgment, a
party may, within 20 days after service upon him or her of a written
notice of entry of the order, petition an appropriate reviewing court
for a peremptory writ. If the notice is served by mail, the initial
period within which to file the petition shall be increased by five days
if the place of address is within the State of California, 10 days if the
place of address is outside the State of California but within the
United States, and 20 days if the place of address is outside the United
States. The superior court may, for good cause, and prior to the
expiration of the initial period, extend the time for one additional
period not to exceed 10 days.

(m) Nothing in this section shall be construed to extend the
period for trial provided by Section 1170.5.

(n) Subdivisions (a) and (b) shall not apply to actions brought
pursuant to Chapter 4 (commencing with Section 1159) of Title 3 of
Part 3.

CHAPTER 1562

An act to amend Section 12978 of, and to add Section 985.6 to, the
Insurance Code, relating to insurance.

[Approved by Governor September 29, 1990, Filed with
Secretary of State September 30, 1990 ]

The people of the State of California do enact as follows:

SECTION 1. Section 985.6 is added to the Insurance Code, to
read:

985.6. The costs incurred in investigating and preparing the
report required by Section 985.5 shall be an expense of
administration within the meaning of paragraph (1) of subdivision
(a) of Section 1033.

SEC. 2. Section 12978 of the Insurance Code is amended to read:

12978. Notwithstanding any other provision of law, the
commissioner may increase or decrease the fees set forth in this code
as necessary to allow the department to meet the appropriation
authorized by the annual Budget Act. However, any increase or
decrease so made shall be made only in accordance with this section.

Any increase or decrease in the statutory fees made by the
department pursuant to this section shall be by a uniform percentage
for all fees, rounded to the nearest whole dollar.

A single annual increase or decrease in fees, on a fiscal year basis,
may be made by the department at any time during the year
provided it is announced by bulletin issued at least 90 days prior to
the effective date of that increase or decrease. The bulletin shall be
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- An act to amend Section 437¢ of the Code of' C1v1l Procedure relatmg to civil |

procedure.

1990 '

Mar. I—Introduced. Read first time. To Com. on RI.S for assignment. To
print.

Mar. - 4—From print. May be acted upon on or after April 3.

Mar. 15—To Com. on JUD

Mar. 19—Set for hearing Apnl 3.
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Amended. Re-referred to committee.

May 8—Hearing postponed by committee.

May 10—Joint Rule 61(b) (6) suspended.

May 10-Set for hearing May 15.

May 16—From committee: Do pass. (Ayes 8. Noes 0. Page 5841.)

May 17—Read second time. To third reading.

May 24—Read third time. Passed. (Ayes 22. Noes 12. Page 6008.) To Assembly.

May 25—In Assembly. Read first time. Held at Desk.

May 31—To Com. on JUD.

Aug. 6—From committee with author’s amendments. Read second time.
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‘Aug. 14—From committee: Do pass as amended. To Consent Calendar
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Aug. 23—Read third time. Passed. (Ayes 73. Noes 1. Page 9730) To Senate.

Aug. 23—In Senate. To unfinished business.
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S8ENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989-90 Regular session

SB 2594 (Robbins)

As amended May 7

Hearing date: May 8, 1990
Code of Civil Procedure
JRP/1lhn

SUMMARY JUDGMENT
HISTORY

Source: California Judges Association
Prior Legislation: None
Support: California Trial Lawyers Association
Opposition: California Association of Insurance Companies
(unless amended)
KEY ISSUES

SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING

CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE
DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE MADE?

PURPOSE

1. Scope of motion for summary judgment

Existing law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.
A litigant is permitted to seek summary adjudication of issues
as part of, or in lieu of, a motion for summary judgment.
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Page 2

Existing law requires a court to determine whether there exists
a material triable controversy as to each particular issue and
to specify the evidence which establishes a triable issue of .
fact. The court is also required to identify those issues

“which are without substantial controversy.
This bill would instead require a court to determine:

(a) whether there is a triable issue of fact as to the case as
a whole,

(b) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(c) whether there is a triable issue of fact as to punitive
damages.

2. Objections to the form and substance of moving and opposing
papers

Existing case law permits an objection to the competency of a

witness to be raised for the first time on appeal or by the
appellate court itself.

This bill would expressly overrule case law and require that
evidentiary objections and objections to the form and substance

of pleadings are waived unless made at the court hearing on the
motion for summary judgment.

3. Incorporation by reference of documents contained in the court

file

Existing law permits the entire court file to be incorporated

by reference for the purpose of resolving a motion for summary
judgment.

The bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with
specificity the exact document to which reference is made and
shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure

more efficient and to reduce the opportunity for abuse of the
procedure. :

COMMENT

1. Adjudication of causes of action rather than issues

According to the sponsor, it is a waste of court time to
attempt to resolve issues if the resolution of those issues
will not result in summary adjudication of a cause of action or

(More)
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affirmative defense. Since the cause of action must still be
tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require
summary adjudication of issues only where an entire cause of -

action, affirmative defense or claim for punitive damages can
be resolved. ‘

The sponsor also states that existing law can be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

The sponsor believes that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and

reduce the opportunity for abuse of the summary Jjudgment
procedure.

Objections to evidence

The California Court of Appeal has held that objections to the
competency of a witness are not waived even if a party fails to
make those objections at the hearing. Witchell v. De Korne 179

Cal.App.3d 965 and Zukerman v. Pacific Savings Bank 187
cal.App.3d 1394. '

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to

comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legislative intent that
the rules stated in the Witchell and Zukerman cases be
overturned.

The sponsor believes it is necessary to overturn the above
cases to prevent relitigation and trial de novo of summary
judgments in appellate court. all evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary judgment hearing. The
sponsor believes that this should also be the rule for
objections related to witness competency.

Incorporation of the file

Currently, an entire court file may be incorporated for the
purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents
relitigation of the motion for summary judgment in appellate
court based on a document not considered by the lower court in

(More)
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granting or denying the motion.

4. Statement of decision

Under existing law a court must state the reasons for its

decision and specify the evidence relied upon only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a

motion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

5. Opposition

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims

by summary adjudication, has been resolved by the author's
amendments.

(800) 666-1917

Opponents also object because they believe the bill would

prevent summary adjudication of important issues in situations
such as the following:

(a) Where there is an important issue as to the legal or

fiduciary relationship of the plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

(c) Where there is an issue as to the appropriate burden of
proof.
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Opponents state that the above examples represent question of :::
law that can be disposed of by motion for summary adjudication. *
Though resolution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay.

Opponents have suggested amendments that would allow resolution
of the issues such as those listed above.
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S8ENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989-90 Regular session

SB 2594 (Robbins)

As amended May 7

Hearing date: May 15, 1990
Code of Civil Procedure
JRP/lhm

SUMMARY JUDGMENT
HISTORY

Source: California Judges Association
Prior Legislation: None
Support: California Trial Lawyers Association
Opposition: California Association of Insurance Companies
(unless amended)
KEY ISSUES

SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING

CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE
DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE MADE?

PURPOSE
1. Scope of motion for summary judgment

Existing law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.
A litigant is permitted to seek summary adjudication of issues
as part of, or in lieu of, a motion for summary judgment.
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Existing law requires a court to determine whether there exists
a material triable controversy as to each particular issue and
to specify the evidence which establishes a triable issue of

fact. The court is also required to identify those issues
which are without substantial controversy.

This bill would instead require a court to determine:

(a) whether there is a triable issue of fact as to the case as
a whole,

(b) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(c) whether there is a triable issue of

fact as to punitive
damages.

2. Objections to the form and substance of moving and opposing
papers

Existing case law permits an objection to the competency of a
witness to be raised for the first time on appeal or by the
appellate court itself.

This bill would expressly overrule case law and require that
evidentiary objections and objections to the form and substance

of pleadings are waived unless made at the court hearing on the
motion for summary judgment.

3. Incorporation by reference of documents contained in the court

file

Existing law permits the entire court file to be incorporated

by reference for the purpose of resolving a motion for summary
judgment.

The bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with

specificity the exact document to which reference is made and
shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure

more efficient and to reduce the opportunity for abuse of the
procedure.

COMMENT

1. Adjudication of causes of action rather than issues

According to the sponsor, it is a waste of court time to
attempt to resolve issues if the resolution of those issues
will not result in summary adjudication of a cause of action or

(More)
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affirmative defense. Since the cause of action must still be
tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require
summary adjudication of issues only where an entire cause of

action, affirmative defense or claim for punitive damages can
be resolved.

The sponsor also states that existing law can be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

The sponsor believes that the bill will save court time, reduce
the cost of litigation for pPlaintiffs and defendants, and

reduce the opportunity for abuse of the summary judgment
procedure.

Objections to evidence

The California Court of Appeal has held that objections to the
competency of a witness are not waived even if a party fails to
make those objections at the hearing. Witchell v. De Korne 179

Cal.App.3d 965 and Zukerman v. Pacific Savings Bank 187
Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to

comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legislative intent that

the rules stated in the Witchell and Zukerman cases be
overturned.

The sponsor believes it is necessary to overturn the above
cases to prevent relitigation and trial de novo of summary
judgments in appellate court. All evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary judgment hearing. The
sponsor believes that this should also be the rule for
objections related to witness competency.

Incorporation of the file

Currently, an entire court file may be incorporated for the
purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents
relitigation of the motion for summary judgment in appellate
court based on a document not considered by the lower court in
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granting or denying the motion.

Stat t of decision

Under existing law a court must state the reasons for its

decision and specify the evidence relied upon only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a

motion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

Opposition

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims

by summary adjudication, has been resolved by the author's
amendments.

Opponents also object because they believe the bill would

prevent summary adjudication of important issues in situations
such as the following:

(a) Where there is an important issue as to the legal or

fiduciary relationship of the plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

(c) Where there is an issue as to the appropriate burden of
proof.

Opponents state that the above examples represent question of
law that can be disposed of by motion for summary adjudication.
Though resolution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay.

Opponents have suggested amendments that would allow resolution
of the issues such as those listed above.
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Committee, Room 2187, as soon as possible. Your bill cannot be

heard until this form is returned. Your Judiciary consultant is
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May 3, 1990

Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard before the Senate
Judiciary Committee on May 8, 1990.

SB 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

Lte Do

Larry Drivon
President

cc: Senate Judiciary Committee
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(800) 666-1917
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Association of

California Lo s
Insurance v
Companies

May 3, 1990

The Honorable Alan Robbins
Member of the Senate
State Capitol, Room 5114
Sacramento, CA 95814

RE: SB 2594, As Introduced March 1, 1990 (Robbins)
ACIC POSTITION: OPPOSE UNLESS AMENDED

Dear Senator Robbins:

The Association of California Insurance Companies, representing 32
property and casualty insurers doing business in California, opposes
your Senate Bill 2594, which is scheduled to be heard in the Senate
Judiciary Committee on Tuesday, May 8, 1990, unless it is amended to
alleviate our concerns.

This bill would, among other things, eliminate any party’s opportunity
in civil actions to partially adjudicate issues that, while not
disposing of complete causes of action, would nonetheless dispose of
pleaded or alleged legal questions that would otherwise complicate and
extend preparation for trial. Our members rely on current law to
simplify and speed the course of litigation, rather than complicate
it. Examples include --

o Elements of damage alleged (particularly since the passage of
Senate Bill 241 two years ago, affecting punitive damages):;

o Allegations that claimant and one or more defendants stood in a
particular legal or fiduciary relationship;

o Allegations that one or more defendants owed a special duty of care
to the claimant; and

- ¢
TR/
ame

o Allegations made that would establish a lower burden of proof for
the claimant against one or more defendants.

All of these examples represent questions of law that can be disposed
of by motion for summary adjudication. Though resolution of any of
them would not dispose of the entire "cause of action," it would
nonetheless simplify the cause of action and reduce the complexity of
the litigation. This bill, as introduced, would remove any
opportunity to do so and, in our opinion, would increase cost and
delay. ACIC has been involved in discussions of this measure with its
sponsors and other interested parties. Attached are amendments to SB
2594 as introduced that would remove our opposition to the measure;
the sponsors are still evaluating them and others that have been
offered.

SP-4
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The Honorable Alan Robbins
May 3, 1990
page two

For these reasons, the Association of California Insurance Companies
must respectfully oppose Assembly Bill 2594 as introduced, unless it
is amended to alleviate our concerns. We will be happy to continue to
work with your office, the sponsors and others to attempt to reach

Legislative/ Counsel

TH:sah

Attachment

cc: Members, Senate Judiciary Committee
Jim Provenza, Counsel

(800) 666-1917

4’ LEGISLATIVE INTENT SERVICE
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PROPOSED ACIC AMENDMENTS TO SENATE BILL 2594
As Introduced March 1, 1990

[NOTE: These amendments assume that existing changes found on
Page 3, lines 31-33, and Page 4, lines 20-23, are
deleted by agreement. ]

Amendment 1
Page 2, delete lines 8 through 10.

Amendment 2

Page 5, line 16, after "merit" insert "as pleaded";

Page 5, line 18, after "action," insert:

(800) 666-1917

“or that there is no merit to one or more element of
damages being claimed,";

Page 5, line 20, delete "or" and insert ",";

Page 5, line 20, after "defense" insert:

", or that element of damages"; and

Page 5, line 23, after the period insert:

"For purposes of this paragraph, ’‘cause of action’ as
pleaded includes any allegation that:

" LEGISLATIVE INTENT SERVICE

(1) Claimant and one or more defendants stood in a ;59
particular legal or fiduciary relationship; h:‘.‘
(2) One or more defendants owed a special duty of care 5¢

to the claimant; or

(3) Would establish on behalf of the claimant a lower
burden of proof in order to impose liability on
one or more defendants."

Amendment 4

Page 7, line 7, after the period insert:

"(o) By petition of either party or on its own
motion, if it finds that a motion for summary Jjudgment

SP -6
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STATE OF CALIFORNIA \wl\k_))[}/ \f
OFFICE OF LEG'SLATIVE COUNSEL

March 2., 1920
Honorakle Alan Rohbins

5.B. 25354 — Conflict

The above measure, introduvf/by you, which is now set for hearing in the
Senate Judiciary Committee |

appears to be in conflict with the following other measure(s):
‘ S.B. 801 - Robhins

ENACTMENT OF THESE MEASURES IN THEIR FPRESENT FORM MAY
CIVE RISE TO A SERICUS LEGAL PRODLEM WHICH PBOBARLY CAN BE
AYGIDED BY APPROFPRIATE AMENDMENTS. '

WE URCE YOU TO OONSULT QUR OFFICE N THIS REGAND AL TOUR
FARLIFET MONVENTERST

Yery truly yours,
BION M GREGORY
Lrcuianive Counsot

o Committer
nartuen) phorve

Each had euthor

ocmctrmd = AFMY)
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May 3, 1990

Associakion of

California e
i 581
insurance o9 srasn
Companies

The Honorable Alan Robbins
Member of the Sanate
State Capitol, Room 5114
Sacramento, CA 95814

RE: SR 25%4, As Introduced March 1, 1990 (Robbins)
ACIC POSITION: OPPOSE UNLESS AMENDED

Dear Senator Robbins:

The Association of California Insurance Companies, representing 32
property and casualty insurers doing business in California, opposes
your Senate Bill 2594, which is scheduled to be heard in the Senate

Judiciary Committee ¢n Tuesday, May 8, 18290, unless it is amended to
alleviate aUr concerns.

This bill would, amang cother things, eliminate any party'’'s oppoctunicy
in civil actions to partially adjudicate issues that, while not
disposing of complete causes of action, would nonetheless disposze of
pleaded or alleged legal guestions that would otherwise complicate and
extend preparation for trial. Our members rely on current law to
simplitfy and speed the course of litlgaticn, rather than complicate

it. Exanples include -- .

o Elements of damage alleged (particularly since the pasﬁnge of
Senale BLll 24) two years ago, affecting punitive damages);

Allegations that claimant znd one or more defendants stood in a
particular legal or fiduciary relationship;

o

¢ Allegations that one c¢r more defendants owed a special duty nf care
to the claimant: and

& Allegations made that would establish a lower burden of proof for
the claimant against one or more defendants.

ATT 6 Fhressies I¥V'\HH1.-":: ra;::mnnk r‘-i-up-u:'hi:‘—.: 5F low t:‘lﬂt CHN Liea dihﬂubﬁ‘d
of bv moticn for simmsew addndiestisan Though F2ZClutidin wi any wi
them would nnt dispose of the entire "cauac of action," it would

nonetheless simplify the cause of action and reduce the complexity of
the litigatien. This biill, as introduced, would remove any
epportunity to do =o and, in our opinion, WDuld increase cos®: and
delay. ACIC has been involved in discunsiona of this meazure with its
nponsors and other interecsatoad parties. Attached are amendmeoentz to SN
2594 as intreoduced that would ramove our opposition to the measure:
the pponsers are still evaluating them and others that have been

ol fored.

SP-3b
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The Honorable Alan Robbine

May 3, 1290
page two

For these reasons, the Associastion of California Insurance Companies
must respeahfully oppose Assembly Bill 2594 as introduced, unless it
is amended to alleviate our cengerns. We will be happy to continue to
work with your office, the sponsors and otrhars to attempt to reach

Legislative/ Counsel

TH:sah

Attachment

cel Mempaers, Senate Judiclary Committee
Tim Trovenza, Counsel

SP - 4b



ENOTE

Page

Pago

Page

Farge

PROPOSED ACIC AMENDMENTS TO SENATE BILL 2594
As_Introduced March 1. 1990

These amendments assume that existing changes found on
Page 3, linesz 31-33, and Page 4, lines 20-23, are
deleted by agreement. )

Amendment 1

2, delete linaes 8 threugh 10.

Amendment 2

5, line 15, after "merit" insert "as pleaded";

5, line 18, after "action," insert:

"or +hat Lhere i% no hnerit to one or more element of
damages being claimed,":

5, line 20, delete "or" and insert ",";

5, lina 20, after "defense" insert:

4, or that element of damages"; and

!

5, line 23, after the period insert:

"For purposes of this paragraph, ‘cause of acticn’ as

cleaded includes any allegaticn that:

(1) Claimant and one or more defendants stood in a
particular legal or fiduciary relationship;

[2) One or more defendantz owed a speacial duty o care
to the claimant; or -

{3) Would establish on behalf of the claimant a lowexr

burden of proof in order te impose liabkility on

- ~1 e b
AT e protinduall ".!Qn:nuﬁn;..n-'

amendment 4

7, line 7, after the period innert:

(o) By petltion of cither party or on lta own
motion, 1f it flnds that 4 morjon for summary judgment

SP -5b



ACIC Amendments -=- SB 2584
Page Two

Amendment 4 (zonk’d.)

or opposed under this
cection is frivelous the trial court may order the
party on whose behalf the motion or opposition was
filed, the party’s counsel, oY both, to pay any
reasonable oxpenses incurred by an opposing party,
including atterney’s fees. For purposes of this

or summary adjudication made

section, ‘frivelous’ means {1) totally and completely
ausing

without merit or {(2) for the sole purpose of ©
delay.

—— -

sh2594am.tih
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May 3, 1950

Senator Alan Robbins
State Capitol, Room 5114
Sacramanto, Ca. 95814

Daar Senator Robbins:

The Califernia Trial lLawyers Association supports S3
2594, which Ls scheduled tc ke heard befors the Senate
Judiciary Committee on May 8, 19%0.

-8B 2594 would eliminate summary adjudicaiticn of
issues and replace 1t with summary adiudication of causes
of action.

ry adjudication and
2f issnes

This change will simplify summa
make LL more =flicient. Summary adjudicatien
was originally intended te reduce the cost of litigation
by eliminating lssues from a case at an early stage, but
it rarely sexves that purpose. Summary adjudication of
issues oftan does not eliminate a causa of action and
therefors saves little time but uses enormous judicial
regources. Also, 5B 25394 will help correct the sbuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
marit; the motionz are costly to bring and costly to
defend.

If you or a member of your staff would like to
ciscuss this lssue further, please feel freas to contact
me or one Of our legislative representatives in
Sacramento.

Sincerealy,
L]
Larry Dzivan
Prasidaent
ce: Benate Judiciary Committee
- R e e N T R Ty T P e TR Py S
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5B 2594 (Rohbins)

Az amended May 7

Haaring date: May 15, 1990
Cods of Civil Procedurs ’
JRD/ 1nm

SUMMARY JUDGMENT
HISTORY

Souras: Californin Judges Azsociation
Prior Legisiastien: Nensg
Support: California Trial Lawyers Asscciation

Opperition: <California Assosiation of Insurancn'cQﬁpaniag
(Unlesa amendad) S

A«

SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED To“REEGI&IN&
CAUSES OF ACTION, AFPIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE
CrMAGEST : - ‘ S

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE BADE  PROCEDUR

H

—r e -

I'UH.I:'USE

1. Seone of movion for aummary iudgmnent

Exiating law pormite a court to grant “upma judgment where an
aetion has me marit or where there is no dqunna to an action.
A litlgent ig parmittad to seek Junmary sdiudication of isgsven
48 part o, or in lieu of, A motion for gummary judgmant.

SP -8b
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52 2554 (Robbins)
Paga 2

R s B T e L LI

iX1sting law requires a couvt Lo determine whether there existe
4 material triabje Controversy as to each particular issue and
o specify the evidence which es tablishes a trlable issue of
tact. The court is alsn required to identify those igenes
which are without “ubstantial CONLIOVersy.

This bill would instead require & Court te determine:

<

{#} whether there iz a triable issue of fact as to the case as

a whele,

[

=

(B} whether there is a triable ~58ue of fact as to partieular
Causes of action and/or affirmativa defenses, and

(e} whether there is a triable issue of fact as to punitive
damages. '

2. QCbjegtions fo oo fOrm and substanece af moving and opposing

an DbjEEt‘Dh to the conpetency of a
the first time an 2gpeal or by the

HART

This bill weylz “~Plessly overrule case law apd requlre that
evidentiary obje CtanS and obijections to the form and substance
Ir

of pleadings ere waived unless made at the court hearing en the
motion ror summary Judament.

,T._DJ’:_';‘IEQ.‘"a_'\'-_ihQ_LL_'Q&’_,_K!-"!_f_e_?-'_é.-.'_-?_‘:z,ﬁ__i‘:‘,i:___mG:nt.f-; fontained in the Gourg

AW peralts the entire court file to be incorporated
2 Ffor tho DUrpose of regolv1nq e mstion for summary

The biil would instead provide that any incarporat‘on by
referencs of matter in the court's file shall set forth with
ﬁpccﬁtLMALy the exact document to which reference i5 made and
shall not incorporate the esntire file. :

"~
Vo bl =T ..-,.- - oa
T = T 1! _— o e

~ Rt et 1
re oetfleient and +o red
o r

Ey 4.
- e

SOV e L sUmMmMANY Judgment procaedure
uce the opportunity tor abuse of the

COMMENT

Lo adaudacation or ~eanses aloaction rather than Hhlon

According o the gpongser, it ie a wante of CRUrL time ton
atienpl Lo resolva imeups ir ens resolution ot thone isayon
“ill not resule in sunmary adjudication mf A cagap i aeticn ar

(More) SP -9b
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88 2594 (Robbins)
rage 3

atfirmative defense. fince the cause of action must still be
rried, mugh of the same evidence will be reconsidered by the
~murt at The time of trial. This bill would instead regulre
sumnary adjudication of lssues only where an entire cause of
action, affirmative defense or ~laim for punitive damages can
be resolved.

The spoasor also states that existing iaw cah be abused by

Jlitigant attempis to engage in a paper war by dbringing motions

to resolve numercus minute issues. The spunscr states that
many of these issues could be more efficiently resolved through
requests for zdmission and other discovery procedures.

The sponscr beliegves that the Bill will save court time, reduce
ehe cost of litigation for plaintiffs and defendants, and
reduce the opportunity for abuse of the summary Jjudgment
nrocgdure.

obiectigns_hto _evidence

The California Court of Appeal has neld that objegrions to the

Lcompetency of a witness are nobt waived even if a party falls ©2
make chese objections at the wearing. Witgheld v. Qo Horne 17€
cal.App.Jd 965 and Zukexrman v- racific Savings RBank 187

=y

t_":zl,.-'\t..ly.Sc.‘l R

This pill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objestions pased on the failure to
comply w“ith the reguirements of the ctatuts are waived unless
made at the hearing.

.iso contains a statement of laglslative intent that
cated in the Witchell and Zykeymapn <ases be

The sponsor believaes it is necessary to overturn the akove
~ameas to prevant relitigation and trial deg peve of summary
judgments in appellate court. All avidentiary issues, excapht
rhana Tolaring do the conpetenty 90 2 witnmns, arn walved
uniess first ralsad in the summary iudgmant hearing ™The

.
T b parrerar b mme Rk d s mtmmas oA -l v Lam b oraia Yoo ST
PR A —_— - P e I . ke - d b A bk bl et e

relaterd to witness <owmpetency.

o A
e

)
onjection

I
-
-
=

Lpeorparation el the (ile

currently, «n antice court file may be incorporated for the

purpone of deciding o motion for summary judgment. Thiz bill
raguilres Lhat anly material speeifieally identirfied may be =0
incarporated.  Acdcording to the sponsor, thin provents

calitination of he potion for summary judgment in appalliate
court taznd on oA document not connjdered by che lower court in

SP-10b
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5B 2594 (Robbkins)
Page 4

granting or denying the mation,

1. Statement of decicion

=2 the reasons for its
] _ elied upon only where it
denies a motion for ummary judegment.

Under existing law a court must sugs
ceclsion and speciry the avidence v

The pill would alsge require that a court, ugpon granting a
motion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more 2quitable balance between plaintiffs and defendants.

L

Oppesition

A BATON objecticn to the bil) raized bBv the uppesition, the
2liminarian of she ability te resolve punitive damages claims
Dy summary adjudication, has been resolved by the author's
amendments. :

Upponents also cbiject because they believe the biij would
pravent summary 33udizcaticn of important issues in Situations
such as the following:

bl

(a) Where there is an important is5zue as to the legal or
o - ke
o [

fiduciary relationship of th l2intifl anc¢ one or mere
defendantsa.

(B} Where there are allegaticns that a defendant owad 5
special duty of care te the plaintiff.

(€) where there is an issue as to the Appropriate burden of
proof.

Gpponents state that the above examples represent questien of
law that can be disposed of by motioh for TUMTADY Adgudioat ot
Though rogelubion of any of the iwsuaes would not dispmcs ¢ os1,
BALIDE cCaume ¢ sotisn Luuunencs belleve it would nonethnlens
simplify tha cause of action and reduce the complexity of the
litlgation. Oppeonants mtate that the ill, as introduend,
would increase cogt and dalay,

Opponents havo fuggested amendments that would allew resotution
of the issues usuch an thann linted above,.

EL L I O Y

SP-11b



ACIC Amendments -- SB 2594
Page Two

Amendment 4 (cont’d.

or summary adjudication made or opposed under this
section is frivolous the trial court may order the
party on whose behalf the motion or opposition was
filed, the party’s counsel, or both, to pay any
reasonable expenses incurred by an opposing party,
including attorney’s fees. For purposes of this
section, ’‘frivolous’ means (1) totally and completely
without merit or (2) for the sole purpose of causing
delay."
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Assembly Floor Vote:

SUBJECT: Civil procedure: summary judgment and summary adjudication

SOURCE: California Judges Association

DIGEST: This bill provides that motions for summary adjudication be limited to
resolving causes of action, affirmative defenses and/or claims for punitive damages.

This bill also makes other specified changes in summary adjudication procedures.

LEGISLATIVE INTENT SERVICE

ANALYSIS: Existing law permits a court to grant summary judgment where an action hag

no merit or where there is no defense to an action. A litigant is permitted to see}:\‘

summary adjudication of issues as part of, or in lieu of, a motion for summary “..:
|

judgment. . L]
¥
Existing law requires a court to determine whether there exists a material triable

controversy as to each particular issue and to specify the evidence which establishes
a triable issue of fact. The court is also required to identify those issues which

are without substantial controversy.
This bill would instead require a court to determine:
1. whether there is a triable issue of fact as to the case as a whole,

5. whether there is a triable issue of fact as to particular causes of action and/or
affirmative defenses, and
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3. whether there is a triable issue of fact as to punitive damages.

Existing case law permits an objection to the competency of a witness to be raised
for the first time on appeal or by the appellate court itself.

This bill would expressly overrule case law and require that evidentiary objections
and objections to the form and substance of pleadings are waived unless made at the
court hearing on the motion for summary judgment.

Existing law permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

The bill would instead provide that any incorporation by reference of matter in the
court's file shall set forth with specificity the exact document to which reference
is made and shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure more efficient and
to reduce the opportunity for abuse of the procedure.

N~
FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No >
é
SUPPORT: (Verified 5/17/90) oo
=)
California Judges Association (source) S
California Trial Lawyers Association =
OPPOSITION: (Verified 5/17/90) 8
E
California Association of Insurance Companies L
n
|_
ARGUMENTS IN SUPPORT: According to the sponsor, it is a waste of court time to E
attempt to resolve issues if the resolution of those issues will not result in =
summary adjudication of a cause of action or affirmative defense. Since the cause ofZ
action must still be tried, much of the same evidence will be reconsidered by the g
court at the time of trial. This bill would instead require summary adjudication of E
issues only where an entire cause of action, affirmative defense or claim for d
punitive damages can be resolved. O
L
-

The sponsor also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute issues. The :}%

sponsor states that many of these issues could be more efficiently resolved through"-.
requests for admission and other discovery procedures. ..
The sponsor believes that the bill will save court time, reduce the cost of

litigation for plaintiffs and defendants, and reduce the opportunity for abuse of the
summary judgment procedure.

ARGUMENTS IN OPPOSITION: Opponents also object because they believe the bill would
prevent summary adjudication of important issues in situations such as the following:

1. Where there is an important issue as to the legal or fiduciary relationship of
the plaintiff and one or more defendants.

CONTINUED
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2. Where there are allegations that a defendant owed a special duty of care to the
plaintiff.

3. Where there is an issue as to the appropriate burden of proof.

Opponents state that the above examples represent question of law that can be
disposed of by motion for summary adjudication. Though resolution of any of the
issues would not dispose of the entire cause of action, opponents believe it would
nonetheless simplify the cause of action and reduce the complexity of the litigation.
Opponents state that the bill, as introduced, would increase cost and delay.
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UNFINISHED BUSINESS

Bill No, SB 2594
SENATE RULES COMMITTEE -
- + Robbi D
Office of Author: obbins (D)
Senate Floor Analyses Amended: 8/22/90
1100 J Street, Suite 120
445-6614 Vote Required: Majority

Committee Votes: _

Doolittle

Leene

[ Mok

Fgtrid

Preslev

Roherti

Rovce

Jorres

Watson

Daviy (V)

Senate Floor Vote:  p. 6008, 5/24/90

Sonate Bill 288—An act to amend Section 437c of the_(':‘-ode of
Civil Procedure, relating to civil procedure.

Bill read third time and presented by Senator Robbins.

Roll Call

The roll was called and the bill was passed by the following vote:

AYES (22)—Senators Alquist, Ayala, Boatwright, Davis, Dills,
Garamendi, Cecil Green, roy Greene, Hart, Keene, Kopp,
Lockyer, Marks, McCorquodale, Mello, Petris, Presley, Robbins,
Roberti, Rosenthal, Torres, and Watson.

NOES (12)—Senators Beverly, Craven, Doolittle, Hill, Leonard,

Lockyer {Ch) i Maddy, Morgan, Nielsen, Rogers, Royce, Russell, and Seymour.
Bill ordered transmitted to the Assembly.
oTaL: ;’ Frl .
Assembly Floor Vote: 73-1, p. 9730, 8/23/90
sunﬁg_.gt‘ Civil procedure: summary judgment and summary adjudication

EOURCE: California Judgea hAssociation

DIGEST: This bill provides that motions for summary adjudication be limited to
resolving causee of action, affirmative defenses and/or claims for punitive damages.

This bill also makes other npecif'ied changese in summary adjudication procedures.

Assembly Amendments (1) specify when a cause of action has no merit, and (2) specify
when a party may not move for a summary judgement.

ANALYSIS: Existing law permits a court to grant summary judgment where an action has
no merit or where there is no defense to an action. A litigant is permitted to seek

summary adjudication of issues as part of, or in lieu of, a motion for summary
Judgmeant: .

Existing law requires a court to determine whether there exists a material triable
controversy as to each particular issue and to spacify the evidence which establishes
a triable issue of fact. The court is also required to identify those issues which
are without substantial ceontroversy.

This bill would instead raquire a court to determine:

1. whether there is a triable issue of fact as to tha case as a whole,

CONTINUED
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2. whethar there is a triable issue of fact as to particular causes of action and/or
affirmative defensesn, and

3. whether there is a triable iesue of fact as t¢ punitive damages.

The bill spacifies that a cause of action has no merit if one or more of the elements
cannot be established.

Existing case law permits an objection to the competency of a witness to ba raised
for the firgt time on appeal or by the appallate court itself.

This bill would expressly overrule caaae law and require that evidentiary objactions
and objections to tha form and substance of pleadinges are waived unleas made at the
court hearing on the motion for summary judgmant.

Existing law parmits the entire court file to be incorporatad by reference for the
purpose of rasolving a motion for summary judgment.

The bill would instead provide that any incorporation by referanca of matter in the
court's file shall aet forth with specificity the exact document to which reference
ia made and shall not incorporate the entire flle.

This bill providas that a party may not move for summary judgement based on issues
agsaerted in a prior motion for summary adjudication and denied by the court, unless
that party establishes to the satisfaction of the court, newly discovered facts or
circumetances supporting the issues reasserted in the summary judgement motion.

The purpose of thias bill is to make the summary judgment procedure more afficiant and
to reduce the opportunity for abuse of the procedura.

FIECAL EFFECT: Appropriation: No FPiscal Committae: No Local: HNo
SUFPORT: (Unable to reverify support and opposition due to time limitation.)

California Judgas Asgociation (source}
California Trial Lawyers Assoclation

ARGUMENTS IN SUPPORT: According to the sponsor, it is a waste of court time to
attempt to resolve issues if the resclution of those issues will not result in
summary adjudication of a cause of action or affirmative defense. Since the cauee of
action must still be triaed, much of the same esvidence will be reconsidered by the
court at the time of trial. This bill would instead require pummary adjudication of
issues only where an entirea cause of action, affirmative defense or claim for
punitive damages can be resclved.

The sponsor alsc states that exlsting law can be abused by litigant attempts to
engaga in a paper war by bringing motions to redolve numercus minute issuad. The
sponsor states that many of these isgues could be more efficiently resclved through
requests for admisaion and other discovery proceduraes.

The sponsor believes that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce tha opportunity for abuse of the
pummary judgment procedure.

CONTINUED
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ASSEMBLY FLOOR VOTE:

SENATE BILL NO. 2554 (Robbins)—An act to amend Saction 437c of the Code of
Civil Procedure, relating to civil procedure.

Bill read third time, and presented by Assembly Member

Friedman.

Bill passed by the following vote:

Allen
Areias
Bader
Buker
Bune
Bates
Bentley
Burton
Campbell
Cannelia
Chucon
Chandler
Clute
Connelly
Cortese
Costa
Eustin
Eaves
Elder

Huyden

Epple
Farr
Felando
Ferguson
Filante
Flovd
Frazes
Friedman
Frizzelle
Hunnigan
Hansen
Hurris
Hurvey
Hughes
Hunter
Isenberg
Johnson
Johnston
Jones

AYEB—“
“Katz
Kelley

- Klehs

" La Follette
Lancaster
Lampert
Lesll‘:e
Lewis
‘Margolin
Marston
MeClintock
Mojonnier
Moore
Mountjoy
Murray
Molan

O Connel
Peace
Polaneo

NOES—1

Bill ordered transmitted to the Senate.

RIG:1lm 8/23/90 Senate Floor Analyeses

Pringle
uaegkenbush

- Hoos
Roybal-Allard
Sher

Speier

Statham
Tanner

Tucker
Vasconeellos
Waters, Maxine
Waters, Norman
Woadruff
Wright
Wyman

Mr. Speaker

S8 2599
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o Bill No, SB 2594
SENATE RULES COMMITTEE -
. Author: Robbi D
Office of obbins (D)
Senate Floor Analyses Amended: 5/7/90
1100 J Street, Suite 120
445-6614 Vote Required:  Majority
Committee Votes:‘ - Senate Floor Vote:
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Aszembly Floor Viote:

SUBJECT: Civil procaedure: summary judgment and summary adjudication

SOURCE California Judges Association

DIGEST: This bill provides that motione for summary adjudication be limited to
regsolving causes of action, affirmative defenses and/or claims for punitive damages.

This bill alsc makes other specified changesa in summary adjudication procedures.

ANALYSIS: Existing law parmite a court to grant summary judgment where an action has
no merit or where there is no defense to an action. A litigant is permitted to seek
summary adjudication of lssues as part of, or in lieu of, a motion for summary
judgment.

Existing law requires a court to determine whether there exists a material trisble
controversy as to each particular issue and to specify the evidence which establishes
a triable issue of fact. The court is also required to identify those issues which
are without substantial controvarsy.

This bil) would instead require a court to determine:

1. whether there is a triable issue of fact ae to the case as a whole,

2. whether there is a triable issue of fact as to particular causes of action and/or

affirmative defenses, and

CONTII
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. 3. whether there is a triable issue of fact aa'to punitive damages,

Existing case law parmits an objection to the competency of a witness to be raised
for the first time on appeal or by the appellate court itself.

This bill would expressly overrule case law and regquire that evidentiary objections
and objections to the form and aubatance of pleadings are waived unless made at the
court hearing on the motion for summary judgment.

Existing law parmita the entire court file to be incorperated by referance for the
purpose of resclving a motion for summary judgment.

The klill would Llnetead provide that any incorporation by reference of matter in the
court's file shall set forth with speclficity the exact document to which reference
is made and shall not incorporate the entire file.

The purposa of this bill is to make the summary judgment procedura more efficlent and
to reduce the opportunity for abuse of the procedura.

FISCAL FFFECT: Appropriation: No  Fiscal Committee: No  Local: No
SUPPORT: (Verified 5/17/90)

California Judges Assocliation (source)
California Trial Lawyers Asscciation

. OPPOBITION: (Verified 5/17/90)

California Association of Insurance Companles

ARGUMENTS IN BUFPORT: According t¢ the sponsor, it is a waste of court tima to
attempt to resolve isseues if tha resclution of those issues will not raesult in
summary adjudication of a cause of action or affirmative defenaa. Since the cause of
action must still be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require summary adjudication of
issues only where an antire cause of action, affirmative defense or claim for
punitive damages can be resolved.

Tha sponsor also atates that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resclve numercus minute issauea. The
sponsor states that many of these issues could be more efficiently resclved through
raquests for admission and other discovery proceduras.

Tha sponsor believes that the bill will save court time, reduce the ccat of
litigation for plaintiffs and defendants, and reduce the opportunity for abuse of the
summary judgment procedure.

ARGUMENTS IN OPPOSITION: Opponents alao cbject because they believe the blill would
prevent summary adjudication of important issues in situations such as the following:

i. Where there is an important issue as to the legal or fiduciary relationship of
. the plaintiff and one or more defendants.

CONTINUED
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2. Where there are allegations that a defendant owed a special duty of care to the
plaintiff.

3. Where there is an issue as to the appropriate burdaen of proof.

Opponents state that the above examples represant question of law that ¢an he
disposad of by motion for summary adjudication. Though resolution of any of the
issues would not dispose of the entire cause of action, opponents balieve it would
nonathaless aimplify the cause of action and reduce the complexity of the litigation.
Opponents state that the bill, as introduced, would increase cost and delay.

RIG:1lm $5/17/90 Benata Floor Analysas
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SB 2594
Date of Hearing: August 8, 1990
ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenberg, Chair

SB 2594 (Robbins) - As Amended: August 6, 1990

PRIOR ACTION

Sen. Com. on JUD. 8-0 Sen. Floor 22-12

SUBJECT: This bill revises the laws relating to summary judgments and summry
adjudication.

BACKGROUND

A party to an action may move for summary judgment by contending that the
action has no merit or that there is no defense thereto. A motion for summary
judgment must be supported or opposed by admissible evidence (i.e. affidavits,
declarations, admissions, answers to interrogatories, depositions and matters
of which judicial notice may be taken.) The motion shall be granted if the
court finds that there is no triable issue as to any material fact. If an
issue of fact is presented the court must permit trial thereof. The purpose
of the summary procedure is to provide a method for prompt disposition of
actions in which there is no triable, material issue of fact on which evidence
shall be taken. The motion is not intended to test the sufficiency of the
pleadings, but rather to determine whether the issues apparently raised are
merely the result of sham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the whole
case (although in multiple party litigation, summary judgment may be granted
as to one party, leaving the others to litigate. Even if the court determines
that there are some triable issues in the case as a whole, it may find that
certain other issues "are without substantial controversy" and grant gummary
adjudication as to those issues. A decision that certain issues are without
substantial controversy does not end the action, but it does reduce the scope
of trial by eliminating the need to prove or disprove those issues at trial.
The court cannot summarily adjudicate issues if it is presented only with a
motion for summary judgment. When the moving party wants the court to
adjudicate issues a motion for summary adjudication of issues must be made.
At trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

DIGEST

Existing law:

1) Permits a court to grant summary judgment where an action has no merit or

- continued -
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where there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

4) Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

This bill:
1) Requires a court to determine:
a) Vhether there is a triable issue of fact as to the case as a wvhole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c) Whether there is a triable issue of fact as to punitive damages.

2) Abrogates case law by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.

3) Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

FISCAL EFFECT

No significant fiscal impact anticipated. This bill will not be referred to
the Committee on Ways and Means.

COMMENTS

1) Sponsor's Statement. The California Judges Association (CJA) is the
source of this bill. According to CJA, it is a waste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This
bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

- continued -
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3)

SB_2594

CJA also states that existing lawv can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues. The sponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party fails to make those
objections at the hearing. Witchell v. De Kornme 179 Cal.App.3d 965 and
Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lover court in granting or denying the motion.

SUPPORT OPPOSITION

California Judges Association (source) Unknown
California Trial Lawyers Assoclation

R. LeBov ' SB 2594
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SB 2594

Date of Hearing: August 8, 1990

ASSEMBLY COMMITTEE ON JUDICIARY
.Phillip Isenberg, Chair

SB 2594 (Robbins) - As Amended: August 15, 199D

PRIOR ACTION
Sen. Com. on JUD. 8-0 Sen. Floor 22-12

SUBJECT: This bill revises the laws relating to summary judgments and summary
adjudication.

BACKGROUND

A party to an action may move for summary judgment by contending that the
action has no merit or that there is no defense thereto. A motion for summary
judgment must be supported or opposed by admissible evidence (i.e. affidavits,
declarations, admissions, answers to interrogatories, depositions and matters
of which judicial notice may be taken.) The motion shall be granted if the
court finds that there is no triable issue as to any material fact. If an
issue of fact is presented the court must permit trial thereof. The purpose
of the summary procedure is to provide a method for prompt disposition of
actions in which there is no triable, material issue of fact on which evidence
shall be taken. The motion is not intended to test the sufficiency of the
pleadings, but rather to determine whether the issues apparently raised are
merely the result of sham o6r adept pleading.

Generally the granting of a motion for summary judgment disposes of the whole
case (although in multiple party litigation, summary judgment may be granted
as to one party, leaving the others to litigate.) Even if the court
determines that there are some triable issues in the case as a whole, it may
find that certain other issues "are without substantial controversy" and grant
summary adjudication as to those issues. A decision that certain issues are
without substantial controversy does not end the action, but it does reduce
the scope of trial by eliminating the need to prove or disprove those issues
at trial. -The court cannot summarily adjudicate issues if it is presented
only with a motion for summary judgment. When the moving party wants the
court to adjudicate issues a motion for summary adjudication of issues must be
made. - At trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

DIGEST

Existing law:

1) Permits a court to grant summary judgment where an action has no merit or
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vhere there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence wvhich
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

4) Permits the entire court file to be incorporated by reference for the
purpose of resolving.a motion for summary judgment.

This bill:
1) Requires a court to determine:
a) WVhether there is a triable issue of fact as to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c) Whether there is a triable issue of fact as to punitive damages.

2) Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

3) Abrogates case law by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.

4) Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

FISCAL EFFECT

No significant fiscal impact anticipated. This bill will not be referred to
the Committee on Ways and Means.

COMMENTS

1) Sponsor's Statemeat. The California Judges Association (CJA) is the
source of this bill. According to CJA, it is a waste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This

-~ continued -
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bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved. :

CJA also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues. The sponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

2) The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party fails to make those
objections at the hearing. ¥itchell v. De Korme 179 Cal.App.3d 965 and

Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

3) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.

SUPPORT ' ‘ OPPOSITION

California Judges Association {(source) Unknown
California Trial Lawyers Association

R. LeBov _ _ SB 2584
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1 1 , 915 L Street, Suite 1160
Callforma L . o Sacramento, CA 95814
UL T (916) 4424581
Insurance T EOME e

"'”Compames R N S
 May 3, 1990 T

_ The Honorable Alan Robblns '
Member of the Senate
State Capitol, Room 5114
Sacramento, CA 95814

" RE: . SB 2594, As Introduced Harch 1 1990 (Robbins)
ACIC POSITION. OPPOSE_UNLESS AMENDED .

' Dear Senator Robbins:

The Association of California Insurance Companies,"representing 32
property and casualty insurers doing business in California, opposes
your Senate Bill 2594, which is scheduled to be ‘heard in the Senate
. Judiciary Committee on Tuesday, May 8, 1990, unless 1t 1s amended to
'a11ev1ate our concerns. o . - : - :

(800) 666-1917

This blll would among other things, eliminate any party s opportunity
in civil actions to partially adjudicate issues that, while not
disposing of complete causes of action, would nonetheless dispose of

. pleaded or alleged legal questions that would otherw1se complicate and
extend preparation for trial. Our members rely on current law to
simplify and speed the course of 11t1gation, rather than complicate
it. Examples include -- : o S o

VICE

o Elements of damage allegedv(particularly since the passagetof
Senate Bill 241 two years ago,‘affecting punitive damages);

o Allegations that claimant 'and one or more defendants stood in a
particular legal or fiduc1ary relationship,vf S s

o Allegations that one or more defendants owed a spe01a1 duty of care
to the claimant; and N ;

" LEGISLATIVE INTENT SER

L
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o Allegations made that would establish a lower burden of proof for
the claimant against one or more defendants.' ‘

All of these examples represent questions of law that can be disposed
of by motion for summary adjudication. Though resolution of any of
them would not dispose of the entire "cause of action," it would
nonetheless simplify the cause of action and reduce the complexity of
-the litigation. This bill, as introduced, would remove any
opportunity to do so and, in our opinion, would increase cost and
delay. ACIC has been involved in discussions of this measure with its
sponsors and other interested parties. Attached are amendments to SB
2594 as introduced that would remove our opposition to the measure;
the sponsors are still evaluating them and others that have been
offered.
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The Honorable Alan Robbins
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For these reasons, the Association of California Insurance:Companies
must respectfully oppose Assembly Bill 2594 as introduced, unless.it
is amended to alleviate our concerns. We will be happy to.continue to
work with your office, the sponsors and others to attempt to reach

Legislatiyve/ Counsel

TH:sah

Attachmenf

cc: Members, Senate Judiciary Committee

Jim Provenza, Counsel

(800) 666-1917
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OF CALIFORNIA LARRY DOYLE,

THE STA) 2 BAR OFFICE OF GOVERNMENTAL AFFAIRS

Director

July 21, 1990

The Honorable Alan Robbins
Senator, 20th District
State Capitol, Room 5114
Sacramento, CA 95814

SB 2594 -- OPPOSE UNLESS AMENDED
Dear Senator Robbins,

The Board of Governors of the State Bar of California regrets to
oppose your Senate Bill 2594, unless it is amended to reinstate the
provisions permitting motions for summary adjudication of issues
(CCP Section 437c(f)).

The Board of Governors took this position by unanimous vote at its
July 21, 1990, meeting, upon recommendation of the State Bar's
Committee on the Administration of Justice, the Committee on Rules
& Procedures of Court, and the Executive Committee of the
Litigation Section. In the opinion of the board, and of the three
committees and sections mentioned, motions for summary adjudication
of issues are valuable and should be permitted because they can
streamline and simplify 1litigation, and because they can aid
settlement by permitting a more accurate assessment of the merits
of a case.

Full reports from the State Bar committees and sections mentioned
are attached for your consideration.

If you or your staff would like to discuss this issue further,
please contact David Long, Director of the State Bar's Office of
Research, at (415) 561-8373. Thank you.

ards,

LARRY /DOYLE

ytor, Office of

Ggﬁernmental Affairs
/

Attachments

cc: Chair and Counsel, Assembly Committee on Judiciary
Chuck Vogel, President-elect, State Bar of California
David Long, Director of Research
Patricia M. Sayre, Committee on Rules & Procedures of Court
Monroe Baer, Committee on the Administration of Justice
Helen Sweeny Beardsworth, Litigation Section

915 L STREET, SUITE 1260, SACRAMENTO, CALIFORNIA 95814 TELEPHONE: (916) 444-2762 FAX: (916) 443-0562
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THE COMMITTEE ON ADMINISTRATION OF JUSTICE

555 FRANKLIN STREET

(415) 561. 82y

THE STATE BAR OF CALIFORNIA SAN FRANCGISCO). CA 94102. 44

—
IL EPO

DATE: June 18, 1990

TO: Larry D. Doyle

Office of Governmental Affairs
Sacramento

Bill No. S.B. 2594
Bill Author: Robbins
Date Last Amended: May 7, 1990

CAJ POSITION: OPPOSE AMENDMENT TO SECTION 437c(f) (Priority II)
S8UPPORT AMENDMENTS TO 8ECTIONS 437c(b), (4d) [IP

AMENDED] AND (g) (PRIORITY II)

1. The Committee supports the bill in the amended
version, which returns to bill to the existing state of the law

on the timing of making evidentiary objections. However,

- language in subsection (d) at lines 26 and 27 of page 4 should be
; amended to conform to the language in subsection (b) at lines 37
— and 38 on page 2. The language should be amended to provide in

subsection (d):

"Any objections not made at the hearing shall be deemed

waived."

The present language of subsection (d) seems to

the making of any evidentiary objections in papers filed prior to
the hearing, which is a frequently used and appropriate way to

raise such objections.

2. The Committee opposes the proposed change to
subsection (f) of Section 437c. Summary adjudication of issues

is an important procedure for streamlining trials and

the

prevent

]

%{

establishing important issues in an case which are not "causes of

action, affirmative defenses, or claims for damages." For

example, the determination of conflict of laws issues, such as
choice of law, is appropriate for summary adjudication, but would

not be allowed under the proposed amendment. Summary

adjudication of issues such as "duty" or "reliance" would also be
prevented. Determination of such issues does not establish the

entire cause of action, but the establishment of essential

elements of a claim by summary adjudication results in shorter
trials, and savings of resources for the parties, witnesses and
the courts. The Committee believes that most judges know the

- difference between ultimate issues and evidentiary issues, and

Attachment 1
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that parties who abuse
on evidentiary issues a

3. The Committee su
courts specify the reasons for

summary judgment motions are granted or denied.

should be enacted.

JJ:bh

cc: John M. Seitman
Peter K. Shack
Monroe Baer_~

the 437c(f) procedure by seeking rulings
re appropriately sanctioned.

Pports the requirement that the
their determinations, whether

Subsection (g)

.0
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July 27, 1990

Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

RE: SB 2594 (Robbins) SUPPORT

Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard before the Assembly
Judiciary Committee on August 8, 1990.

SB 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

Larry Drivon
President

cc: Assembly Judiciary Committee

1020 12th Street. 4th Floor, Sacramento, CA 95814 « (916) 442-6902 « (800) 767-CTLA « FAX (916) 442-7734
P VT

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

]
o'/
%

AP -6



COTKIN, COLLINS & FRANSCELL

A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

RAPHAEL COTKIN
JAMES P, COLLINS, JR.
GEORGE J. FRANSCELL
STEVEN L. PAINE
BRUCE A, FRIEDMAN
BRADLEY C, WITHERS
WILLIAM D, NAEVE
TERRY C. LEUIN
ANTHONY P. SERRITELLA
DEBORAH B. ANDREWS
PAUL N. PAQUETTE
EUGENE P. CRUMMEY, JR.
ROGER W. SIMPSON
KENNETH S. MEYERS
CAROL ANN ROHR
JOEL A, WALLOCK
SCOTT D. MACLATCHIE
F. JAMES FEFFER
EDWARD E. COREY

LEE H. GRAHAM
MARSHA N. HONDA
TRACY STRICKLAND
BARBARA E. ROBERTS
DAVID D. LAWRENCE
FULTON M. SMITH III

BRIDGET H, LEAVENS
ERIC S, OTO

RODELL R, FICK
DAVID A, WINKLE
JOAN M. DOLINSKY
SUSIE JAMES KATER
PHILIP S, GUTIERREZ
JAMES F. WILSON
AMY J, REGALADO
ANDREW W. VORZIMER
W, CHARLES BRADLEY
TROY A, STEWART
JEFF GIORDANO

JO ANNA R, REICHEL
WARREN R. HINDS

S. FRANK HARRELL
DOUGLAS A. GREER
BRIAN R. HILL
JEFFREY L. GARLAND
JEFFERY P. WOO
GREGORY £. STONE
BILLY R. WEDGEWORTH

BARBARA M, MCANDREWS

KEITH A, FINK
CONRAD R. CLARK

200 WEST SANTA ANA BOULEVARD

SANTA ANA, CALIFORNIA 9270!
(714) 835-2330
FAX (714) 835-2209

COUNSEL TO THE FiRM
WILBANK J. ROCHE
RICHARD P, TOWNE

LOS ANGELES MAILING ADDRESS:
P, O, BOX 496
LOS ANGELES, CALIFORNIA S0053-0496

201 NORTH FIGUEROA STREET, SUITE 1100
LOS ANGELES, CALIFORNIA
(213) 250-3600
FAX (213) 250-4852

33 NEW MONTGOMERY STREET, SUITE 1490
SAN FRANCISCO, CALIFORNIA 94105-45I0
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July 27, 1990

Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
595 Market Street, 30th Floor

San Francisco, California 94105

Re: Comment on Proposed New Rules and Guidelines
For Motions For Summary Judgment and Motions
For Summary Adjudication of Issues

Dear Ms. Tyler:

This letter is written in response to your
invitation to comment on the proposed new rules and
guidelines for Motions for Summary Judgment and Motions for
Summary Adjudication of Issues. As a civil litigation law
firm, we are definitely interested in the proposal. We
send this letter to voice our strong opposition in
particular toc Senate Bill 2594, which would eiiminate
summary adjudication of issues unless an entire cause of
action, affirmative defense or claim for punitive damages
can be resolved.

Our experience has demonstrated that Motions for
Summary Adjudication of Issues are particularly useful for
conserving trial time and expense, reducing the complexity
of litigation, and promoting settlement without the
necessity of trial. As you know, summary adjudication was

(800) 666-1917
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Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
July 26, 1990

Page 2

designed to "adjudicat[e] issues in advance of trial so as

to save . . . time and expense." Beech Aircraft Corp. v.
Superior Court, 61 Cal. App. 3d 501, 516, 132 Cal. Rptr.
541 (1976). "sSince the length of trial is directly related

to the number of issues which must be argued, any procedure
which can get major issues adjudicated in advance of the
actual trial should result in saving considerable time and
expense." Id.

Summary resolution of significant disputed issues
has also been shown to promote settlement without the
necessity of trial by resolving significant and disputed
issues beforehand. "[I]t is the policy of the law to
discourage litigation and to favor compromise of doubtful
rights and controversies . . . ." Imen v. Glassford, 201
Cal. App. 3d 898, 912, 247 Cal. Rptr. 514 (1988); see,
LaBordi v. McKesson & Robins, Inc., 264 Cal. App. 2d 363,
370, 70 Cal. Rptr. 726 (1968); Central Basin Water Dist. v.
Fossette, 235 Cal. App. 24 689, 705, 45 Cal. Rptr. 651
(1965) .

Proposed Senate Bill 2594 would preclude the
resolution of significant questions of law which can
presently be summarily disposed of by way of a Motion for
Summary Adjudication of Issues. The following cases
demonstrate that summary adjudication of an issue as
opposed to an entire cause of action, can significantly
impact litigation and promote more efficient handling.

For example, summary adjudication of issues is
appropriate where a single cause of action is premised on
the existence of multiple alleged duties - and at least
some of the alleged duties are non-existent as a matter of
law. State Farm Fire & Casualty Co. v. Superior Court, 215
Cal. App. 3d 1455, 1461-62, 263 Cal. Rptr. 337 (1989) -
(court summarily adjudicates that one of two claimed
statutory duties is non-existent).

Where a single cause of action is premised on
multiple alleged breaches of duties, and at least some of
the alleged breaches cannot give rise to liability as a
matter of law, summary adjudication is appropriate. King
v. State of California, 11 Cal. App. 34 307, 309, 89 Cal.
Rptr. 715 (1970) (plaintiff alleged that defendant
negligently constructed bridge, highway and levee; court
summarily adjudicated that construction of levee did not
give rise to liability).

(800) 666-1917
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Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
July 26, 1990

Page 3

Summary adjudication is appropriate where there
is an issue regarding the choice of law to be applied in
resolving the litigation, e.g., Beech Aircraft Corp. v.
Superior Court, 61 Cal. App. 3d 501, 132 Cal. Rptr. 541
(1976) (trial court may summarily adjudicate whether
California or New Mexico tort law applies in resolving
wrongful death litigation).

Similarly amenable to summary adjudication is the
issue of "Whether in a breach of contract action, there is
a contract, a breach, or [a release]. . . ." Beech
Aircraft Corp. v. Superior Court, supra, 61 Cal. App. 34 at
516; see, Niederer v. Ferreira, 150 Cal. App. 3d 219, 197
Cal. Rptr. 685 (1983) (court summarily adjudicates breach
of written guaranty by defendant; validity of "lack of
consideration" affirmative defense left as the only
remaining issue for trial); Carma Developers, Inc. v.
Marathon Development, 211 Cal. App. 3d 1360, 256 Cal. Rptr.
112 (1989) (court summarily adjudicates breach of contract
by defendant; proximate cause and damages are left as the
only remaining issues for trial); Cal-Veda Aircraft, Inc.
V. Superior Court, 179 Cal. App. 3d 435, 224 Cal. Rptr. 809
(1986) (court summarily adjudicates that an insurance
claimant was not a named insured; issue of whether coverage
existed by virtue of insurance company agent's
conversations with claimant left for resolution at trial).

The resolution of any of the above-described
issues would not have disposed of an entire cause of
action. However, their resolution nevertheless did
simplify the causes of action and reduced the complexity of
the litigation.

Conversely, Senate Bill 2594, which proposes to
eliminate Motions for Summary Adjudication of Issues unless
an entire cause of action is resolved, would increase costs
and delay and would hamper the efficient handling of cases.
Nor would the bill promote the settlement possibilities
which arise as a result of resolving significant and
disputed issues prior to trial.

As a firm familiar with the very useful purpose
served by a summary adjudication of issues, we strongly
oppose Senate Bill 2594, which we believe unnecessarily

(800) 666-1917
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Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
July 26, 1990

Page 4

complicates litigation and deprives the litigants
themselves of possibilities for early resolution of
disputed matters.

Should you require any further comment, we would
certainly be happy to respond.

<
Very, t}-\ly yq;ﬁ{—\gs.

_ N e v
e 7Y IRV
\s A
JAMES P. COLLINS, JR.

JPC/DBA/em
cc: Assembly Judiciary Committee
State Capitol

Senator Alan Robbins
State Capitol
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May 3, 1990

Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

RE: SB 2594 (Robbinsg) SUPPORT
Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled tc be heard before the Senate
Judiciary Committee on May 8, 1990.

SB 2594 would eliminate summafy adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

% D/Z/"m———ﬂ
Larry Drivon

President

cc: Senate Judiciary Committee

1020 i 2th Street. Jth Floor, Sacramento, CA 95814 « (916) 4426902 « (800) 767-CTLA « FAX (916) H12-7734
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LAW OFFICES
PATRICIA M. SAYRE
A BAQFESRIOHA, CORNOShAT DM
285 CAMIND DEL IO JOUTH, SUITE 400
SAN DIECQ. CALIFORNIA 92108
TELEAPMONE: (8i0) 287-0C10!
rar (819 2G7-7956

DATE: July 9, 1990

FROM: Patricia M. Sayre
For the Committee
on Rules and Procedures of Court

TO: bavid €. Long
Director of Research

SUBJECT: Secretary Referral
Proposed New Rules and Guidelines
for Motions for Summary Judgment
and Motions for Summary Adjudication of Issues

1. Proposed Amendment to Rules © ou

The Committee on Rules and Procedures of Court
supports the proposed amendment to the rules for motions for
summary judgment and motions for summary adjudication of issues.
The Committee believes that a uniform rule in the detail set forth
in the proposed rules will provide one comprehensive, uniform
procedure with respect to these motions to the benefit of counsel

s

practicing in all jurisdictions in California.
The appendix should be modified in the following respect:

Section 6 (f) should be modified by substituting the
following language in place of the third paragraph of 6(£):

“"Following this procedure avoids delay during the hearing
but it does not excuse production of the original at the hearing
except when the documents' existence and contents are admitted by
verified pleadings, answers to interrogatories, or responses or an
order of the court that the documents' existence and contents are
deemed admitted following a failure to respond to request for
admissions. If the documents' existence and contents have been
admitted, the moving papers should refer to the pleadings,
discovery or court order which contains the admission."

The foregoing change is necessary so that the rule is
consistent with California Code of Civil Procedure Section 2033(k).
It would not be wise for the rule to imply that a matter is deemed
admitted by the mere failure to respond to requests for admissions
when the statute has been amended to provide that the matter is

Attachment 2
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PaTRIGIA M. SAYRE

Committee on Rules and
Procedures of Court .
Response/July 9, 1990

only "deemed admitted" as a result of an order by the court on a
noticed motion.

2. 8B 2594

The Committee opposes Senate Bill 2594. SB 2594
would allow the parties to make evidentiary objections orally at
the hearing on the motion for summary judgment rather than making
them at least two court days prior to the hearing. In light of the
importance of a motion for summary judgment in conclusively
determining issues between the parties, the Committee believes that
it is more appropriate to continue to require written objections at
least two court days prior to the hearing on a motion for summary

judgment.,

The Committee believes that it is inappropriate to delete
C.C.P. Section 437(¢)(f). The parties should be able to move to
adjudicate issues which may not dispose of an entire cause of
action. Summary adjudication of issues is an effective way to
limit the scope of discovery and provide greater predictability to
the outcome of the litigation. If the outcome of the litigation is
more predictable, the chances of gettlement are greatly enhanced.
Although the proponents of SB 2594 indicate that motions for
summary adjudication of issues can be a source of abuse, courts are
provided with other mechanisms to 1imit and deter abuses without
erriving parties of their rights to seek summary adjudication of
issues. -

cc: Committee Members
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JOSEPH R. ZAMODRA, Los Angeles

July 18, 1990

555 Franklin Street

San Francisco, CA. 94102

Re: Proposed Rules and Guidelines
for Motions for Summary Judgment and Motion for
Summary Ad-judication of Issues

Dear Mr.

The Litigation Section has reviewed Secretary Referral containing
the proposed new rules and guidelines for summary judgment
proposed by the Superior Court Committee of the Judicial Council.

Motions for Summary Judgment, etc.

(800) 666-1917
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‘.“
The Litigation Section opposes the elimination of summary 1‘.:‘.‘
adjudication of issues. These motions resolve issues which Yol

streamline cases for trial and often assist the parties in
evaluation cases for settlement negotiations.

We recommend that objections to evidence produced in support of,
or in opposition to, motions for summary judgment, be deemed
waived, unless made in writing before the hearing or orally at
the hearing on the motion.

We recommend that the burden of proof on motions for summary
judgment be the same as the burden of proof at trial.
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Monroe Baer
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Proposed Rules and Guidelines

The Litigation Section supports the proposed rules and guidelines
in principle, particularly in light of the difficulties caused by
the lack of uniformity in local rules. We believe that the rules
should include a statement that these rules supersede all local
rules concerning motions for summary judgment and summary
adjudication of issues. Such a statement might be included in
Section 1, "General Considerations” in the Appendix on page 9.

During our consideration of this proposal we noted that some
rules were ambiguous and may create unnecessary burdens,
particularly for smaller law offices. The potential problem
areas are listed below:

Column format: This may result in statements of
undisputed facts that are much longer than necessary
(and wasting paper). (See pp. 4-5, Rules 343 (b),
343.1 (b); pp. 16-18, Example A and B.)

Statement of Undisputed Facts: This statement is
called a Statement of Undisputed Facts in 343.1 {a) (1)
but it seems that it should be called a Statement of
bDisputed Facts. (p.5)

Statement of Disputed Facts (In Opposition to Motion
for Summary Judament,etc): The requirement that the
moving party’s statement of undisputed facts, including
recitation of evidence cited by moving party may be
burdensome and unnecesshry. (p.5, Rule 343.1 (b))

Adjudicaticn of Issues: A separate statement of facts
is required if an alternate motion for adjudication of

issues is filed (i. e. two statements). (p.6, Rule
343.2) One statement may be sufficient for both
motions.

Order: This section should also provide that the order
be submitted to opposing counsel for approval prior to
submission to the court. Some procedure should be set
forth if the parties disagree concerning the proposed
order.

Exhibits: Section 6 of the Appendix (pp. 11-15) states
that “[i]f 10 or more items of evidence are submitted”
the evidence should be contained in a separate
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July 18, 1990

document. This rule, if adopted, should contain a
definition of an “item”’ of evidence. :

This section may require modification
concerning the method of labeling, marking and indexing
exhibits. For example, the name of the deponent must
be included on each page of the transcript which is
included. (p.14) Maybe a rule should be adopted
requiring court reporters to include this on each page
before these rules affecting motions for summa
judgment are adopted. The method of "highlighting”
depositoins (p.15) should be clarified. Yellow
highlighting must be done manually because copying
machines cannot pick up highlighting. Thus, we suggest
that alternative methods of highlighting be permitted.

We have made suggestions concerning sections of the proposed
rules which should be considered before the rules and guidelines
are adopted. We do support the standardization of rules and
request a clear statement that these rules supersede local rules

affecting motions for summary judgment and motions for
adjudication of issues.

If you have any questions, please do not hesitate to contact me.

Sincerely,

Felew, - ooyl

HELEN SWEENY BEARDSWORYTH

455 Golden Gate Ave. #6200
San Francisco, CA. 94102 '
(415) 557-0215

cc: Michael Whelan
Janet Carver
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SENATE BILL 2594 BIGHLIGHTS

!

: ] ) .
Arends Section 437c of the Code of Civil, Procedure dealing with
sumnary resolution to: .

eliminate summary adjudication of issues, retaining
summary adjudication of causes of action; in response
to a suggestion from the insuxance industry permits

summary adjudication of the single issue of punitive

damages. ‘

require papers filed with the court relating to
summary resolution which incorporate material in the
court’s file to specify the matter being incorporated
with specificity, thereby eliminating the incentive to

incorporate generally to maintain the broadest
possible appeal rights, )

provide that objections based upon competency are
waived unless raised at the hearing,

require the court to provide }specific reasons for
granting summary judgment in addition to current law
requiring reasons for denying summary judgment.

meetings have: j

crafted a bill achieving CTLA subport.

l
resulted in an amendment to address insurance industry
concerns. |

identified other insurance concerns currently being
evaluated; we beliave that these concerns revolve
around motions which actually d¢dispose of causes of
action, but are studying them and working with ACIC.
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DATE: July 23, 1990

TO: Pam Pierson, Jim Pokorny, Ed Poll, Janean Stadler
FROM: Ruthe Ashley
SUBJECT: First draft of "THE LAW AND MR. FINNEGAN"

T received the first draft on Saturday at home and it looks good.
Dave went to work on it. Unfortunately, there wasn't time to send
you a copy before our conference call scheduled today. Therefore,
copies are being fed ex'ed to each of you today for arrival
tomorrow. I am postponing our conference call until Wednesday,
July 25, at 3:00 p.n.

In the meantime, I will give Dave the green light to finalize the
script. The substantive content looks terrific and, in my opinion,
only minor changes may be necessary. Dave thinks the script may be
longer than the 30 minutes designated for the video and some
cutting may be necessary. Keep that in mind.

I think it's important to have diversity in the casting of the
actors and actresses by including women and minorities. One of the
clients is now a woman, so concentration on including minorities
would be appropriate.

Thanks for all your time and cooperation. I think all is set for
our Friday program. If I don't hear from you by today, T will
assume you don't need assistance on anything else, such as cue
cards, etc.

You have reservations at the Stockton Hilton for Thursday night.
Remember, the five of you (including Cherie) meet at 7:00 p.m. at
the Hilton for dress rehearsal. Remember your list of tasks to do.

See you Friday morning.
cc: Gus Lee

Cherie Kerr
Dave Morgasen
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PLEASE RETURN BY é’ﬂgeJ?) TO: ASSEMBLY COMMITTEE ON JUDICIARY
STATE CAPITOL, ROOM 6005

WORKSHEET
(Please type)

Your bill has been referred to the Assembly Committee on
Judiciary. It is imperative that you provide us with as much
information regarding your bill as possible, including the
following:

AUTHOR'S CONTACT PERSON:
Address, telephone number: Teri Borns 5-3/2 |

SPONSORING ORGANIZATION NAME: (Also list the bill's source if
differs from sponsor.)

. ey Soidarst GSSH
Name of contact person: /M ke Bedote Cad - ¥Jud%§&
Address, telephone number: gy -5050

PRIOR COMMITTEE & FLOOR VOTES:
Sen Heer z2 -/2 Sem Yudie. - g0

SET INFORMATION:

Preferred hearing dates: g‘/y

Estimated time to present testimpny:
Names of witnesses:
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HOW DOES THIS BILL REMEDY THE PROBLEM? ,
HOW DOES THIS BILL REMEDY THE PROBLEM Mg_,spwﬁﬁ ﬁwﬁ% e
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STUDIES, REPORTS, STATISTICS & FACTS: (List all documented
sources supporting your conclusion that there is a problem.
specific and attach ﬂpjor sources.)
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PRIOR/SIMILAR/COMPANTION LEGISLATION. (Bill number, author,

coauthors, session and final dispositiocn.)

PN AT TN

Be

POSITIONS OF THE DEPARTMENT OF FINANCE, STATE AGENCIES, & INTEREST

GROUPS. (State precise reason if opposed.)
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Attach copies of background and related materials, including

letters of support & opposition.

Attach an author's or sponsor's statement as to the purpose

of this bill.
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BENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989~90 Regular seasion

SB 2594 (Robbins)

Ae amended May 7

Hearing date: May 8, 1990
Code of Civil Procedure
JRP/1hm

SUMMARY JUDGMENT
HISTORY

Source: California Judges Association
Prior Legislation: None
Support: California Trial Lawyers Association

Opposition: California Association of Insurance Companies
{(unless amended)

KEY ISSUES
SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING

CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLATMS FOR PUNITIVE
DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE MADE?

PURPOSE
1. Scope of motion for summary jydament
Existing law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.

A litigant is permitted to seek summary adjudication of issues
as part of, or in lieu of, a motion for summary judgment.
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SB 2594 (Robbins)
Page 2

Existing law requires a court to determine whether there exists
a material triable controversy as to each particular issue and
to specify the evidence which establishes a triable issue of

fact. The court is also required to identify those issues
which are without substantial controversy.

This bill would instead réquire a court to determine:

(a} whether there is a triable issue of fact as to the case as
a whole,

(b) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(c) whether there is a triable issue of fact as to punitive
damages.

2. ions to the m _and sub ce movij and osi

Rapers

Existing case law permits an objection to the competency of a
witness to be raised for the first time on appeal or by the
appellate court itself.

This bill would expressly overrule case law and require that
evidentiary objections and objections to the form and substance
of pleadings are waived unless made at the court hearing on the
motion for summary judgment.

3. ti a (o} m contained i he court

file

Existing law permits the entire court file to be incorporated

by reference for the purpose of resolving a motion for summary
judgment.

The bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with
specificity the exact document to which reference is made and
shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure

more efficient and to reduce the opportunity for abuse of the
procedure, '

COMMENT
1. judj i c o cti at th 55ues
Accordinq to the sponsor, it is a waste of court time to

attempt to resolve issues if the resolution of those issues
will not result in summary adjudication of a cause of action or

(More) | AP - 2b
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atfirmative defense. Since the cause of action must still be
tried, much of the same evidence will be reconsidered by the -
court at the time of trial. This bill would instead require
summary adjudication of issues only where an entire cause of
action, affirmative defense or claim for pPunitive damages can
be resolved.

The sponsor also states that existing law c¢an be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolveqd through
requests for admission and other discovery procedures.

The sponsor believes that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and

reduce the opportunity for abuse of the summary judgment
procedure.

Objections to evidence

The California Court of Appeal has held that objections to the
competency of a witness are not waived even if a party fails to
make those objections at the hearing. tchell v. De Korne 179

Cal.App.3d 965 and Zukerman v. Pacific Savings Bank 187
Cal.App.3d 1394, ’

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to
comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legislative intent that

the rules stated in the Witchell and Zukerman c¢ases be
ovarturned.

The sponsor believes it is necessary to overturn the above
casas to prevent relitigation and trial de novo of summary
judgments in appellate court. a1l evidentiary issues, except -
those relating to the compatency of a witness, are waived
unless first raised in the summary judgment hearing. The
sponsor believes that this should also be the rule for
objections related to witness competency.

incorporation of the file

Currently, an entire court file may be incorporated for the
purpose of deciding a motion for summary Jjudgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents

relitigation of the motion for summary judgment in appellate
court based on a document not considered by the lower court in

AP - 3b
(More)
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granting or denying the motion.
4, L of cisjion

Under existing law a court must state the reasons for its
decision and specify the evidence relied upen only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a

motion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination,

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

5. Opposition

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims
by summary adjudication, has been resolved by the author's

amendments.
Opponents alsc object because they believe the bill would
prevent summary adjudication of important issues in situations

such as the following:

(a) Where there is an important issue as to the legal or

fiduciary relationship of the Plaintiff and one or more
defendants,

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

(¢) Where there is an issue as to the appropriate burden of
proof.

Opponents state that the above examples represent question of
law that can be disposed of by motion for summary adjudication,
Though resolution of any of the issues would hot dispose of the
entire cause of action, oppcnents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay.

Opponents have suggested amendments that would allow resclution
of the issues such as those listed above.

. e o % e o o o o ke ok
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989-90 Regular session

SB 2594 (Robbins)

As amended May 7

Hearing date: May 15, 1990
Code of Civil Procedure
JRP/1lhm

SUMMARY JUDGMENT

HISTORY

Source: California Judges Association
Prior Legislation: None

Support: California Trial Lawyers Association

Opposition: California Association of Insurance Companies

(unless amended)

EEY ISSUES

SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING
CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE

DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES

BE MADE?
PURFPOSE

1. Scope cof motion for summary judgment

Existing law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.
A litigant is permitted to seek summary adjudication of issues
as part of, or in lieu of, a motion for summary judgment.

(More)
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Existing law requires a court to determine whether there exists
a material triable controveray as to each particular issue and
to specify the evidence which establishes a triable issue of
fact. The court is also required to identify those issues
which are without substantial controversy.

This bill would instead require a court to determine:

(a) whether there is a triable issue Of fact as to the case as
a whole,

(b) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(c) whether there is a triable issue of fact as to punitive
damages .

2. Objectiong to the form and substance of moving and opposing
papers
Existing case law permits an objection to the competency of a

witness to be raised for the first time on appeal or by the
appellate court itself.

This bill would expressly overrule case law and require that
evidentiary objections and objectiong to the form and substance
of pleadings are waived unless made at the court hearing on the

motion for summary judgment.

3. Incorporation by reference of documents contained in the court
file

Existing law permits the entire court file to be incorporated
by reference for the purpeose of resolving a motion for summary
judgment. :

The bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with
specificity the exact document to which reference is made and
shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure
more efficient and to reduce the opportunity for abuse of the
procedure.

COMMENT

1. Adjudication of causes of action rather than issues

According to the sponsor, it is a waste of court time to
attempt to resolve issues if the resclution of those issues

AP -6b
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will not result in summary adjudication of a cause of action or
affirmative defense. Since the cause of action must still
be tried, much of the same evidence will be reconsidered by the court
at the time of trial. This bill would instead require summary
adjudication of issues only where an entire cause of action,
affirmative defense or claim for punitive damages can be resolved.

The sponsor also states that existing law can be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

The sponsor believes that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and
reduce the opportunity for abuse of the summary judgment
procedure.

2. Objections to evidence

The California Court of Appeal has held that objections to the
competency ¢of a witness are not waived even if a party fails to
make those objections at the hearing. Witchell v. De Korne 173
Cal.App.3d 965 and Zukerman v. Pacific Savings Bank 187
Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to
comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legiSlative intent that
the rules stated in the Witchell and Zukerman cases bhe
overturned.

The sponsor believes it is necessary to overturn the above
caseg to prevent relitigation and trial de novo of summary
judgments in appellate court. All evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary judgment hearing. The
sponsor believes that this should also be the rule for
objections related to witness competency.

3. Incorporation of the file

Currently, an entire court file may be incorporated for the
purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents
relitigation of the motion for summary judgment in

AP -7b
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appellate court based on a document not considered by the lower court
in granting or denying the motion. .

Statement of decision

Under existing law a court must state the reasons for its
decision and specify the evidence relied upon only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a
motion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

Opposition

A major obhjection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims
by summary adjudication, has been resoclved by the author's
amendments.

Opponents also object because they believe the bill would
prevent summary adjudication of important issues in situwations
such as the following:

(a) Where there is an important issue as to the legal or
fiduciary relationship of the plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

{c) Where there is an issue as t¢ the appropriate burden of
proof.

Opponents state that the above examples represent question of
law that can be disposed of by motion for summary adjudication.
Though resolution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the
litigation. Opponents state that the bill, as introduced,

would increase cost and delay.

Opponents have suggested amendments that would allow resolution
of the issues such as those listed above.
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SENATE THIRD READING
S8 2594 (Robbins) - As Amended: August 22, 1990

SENATE VOTE: 22-12
ASSEMBLY ACTIONS:
COMMITTEE JUD, VOTE 10-0 COMMITTEE VOTE

DIGEST
Existing Jaw:

1)  Permits a court to grant summary judgment where an action has no merit or
where there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
Jjudgment, .

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

~4)  Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

This bi1]:
1) Requires a court to determine:
a) Whether there is a triable issue of fact as to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c) Whether there is a triable issue of fact as to punitive damages.

2) Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

3) Abrogates case law by requiring that evidentiary objections and

objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment. -

- continued -

Page 1
AP - 9b



‘,4)

5)

SB 2594 .

Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

Provides that a party may not move for summary judgment based on issues
asserted in a prior motion for summary adjudication and denied by the
court, unless that party establishes to the satisfaction of the court,
newly discovered facts or circumstances supporting the issues reasserted

".in the summary judgment motion.

 EISCAL EFEECT
No significant fiscal impact anticipated.
COMMENTS

1}

2)

According to the source of the bill, the California Judges Association
(CJA), it is a waste of court time to attempt to resolve issues if the
resolution of those issues will not result in summary adjudication of a
cause of action or affirmative defense. Since the cause of action must
stil1l be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would, instead, require summary
adjudication of issues only where an entire cause of action, affirmative
defense or claim for punitive damages can be resolved.

CJA also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues, The sponsor states that many of these issues could be more

“efficiently resolved through requests for admission and other discovery

procedures.

CJA states that the bil)l will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

The California Court of Appeal has held that objections to the competency

of a witness are not waived even if a party fails to make those

objections at the hearing. v 179 Cal.App.3d 965 and
1fi 179 Cal.App.3d 1394,

This bill would re-enact language providin? that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill also contains a statement of legislative intent that the rules

~ stated in the Witchell and Zukerman cases be overturned.

. = continued -

'Pagﬂ 2
AP -10b



CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court,
A1l evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

3) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.
-1
2
R. tLeBov 5B 2594
445-4560 Page 3
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SB 2594
Reviged - amende 62
SENATE THIRD READING
SB 2594 (Robbins)
SENATE VOTE: 22-12
ASSEMBLY ACTIONS:
COMMITTEE JUD. VOTE 10-0 COMMITTEE VOTE
DIGEST
Existine law:
1} Permits a court to grant summary judgment where an action has no merit or

2)

3)

wvhere there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary

judgmant.

Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
astablishes a triable issue of fact. The court is also requiréd to
identify those issues which are without substantial controversy.

Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court jtself.

Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

This bill:

2)

3)

Requires a court to determine:

A) ¥hether there is a triable issue of fact as to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

¢) Whether there is & triable issue of fact as to punitive damages.

Specifies that & cause of action has no merit if one or more of the
elements cannot be established.

Abrogates cage law by requiring that evidentiary objections and

objections to the form and substance of pleadings are vaived unless made
at the court hearing on the motion for summary judgment.

- continued -

SB 2594
Page 1

AP -12b



SB _2q04

4) Provides that any incorporation by reference of matter in the court's
file shall set forth with gpecificity the exact document to which
reference is made and shall not incorporate the entire file.

3) Provides that a party may not move for summary judgment based on issues
asserted in a prior motion for summary adjudication and denied by the
court, unless that party establishes to the satisfaction of the court,
newly discovered facts or circumstances supporting the issues reasserted
in the summary judgment motion.

FFE

Mo significant flscal impact anticipated.

COMMENTS

1 A party to an sction may move for summary judgment by contending that the
action has no merit or that there is no defense thereto. A motion for
summary judgment must be supported or opposed by admissible evidence
(i.e. affidavits, declarations, admissions, answvers to interrogatories,
depositions and matters of which judicial notice may be taken.) The
motion shall be granted if the court finds that there is no triable issue
as to any material fact. If an issue of fact is presented the court must
permit trial thereof. The purpose of the summary procedure is to provide
a method for prompt disposition of actions in which there is no triable,
material issue of fact on which evidence shall be taken. The motion is
not intended to test the sufficiency of the pleadings, but rather to
determine whether the issues apparently raised are merely the result of
sham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the
vhole case (although in multiple party litigation, summary judgment may
be granted as to one party, leaving the others to litigate.) Even if the
court determines that there are some triable issues in the case &s a
wvhole, it may find that certain other issues "are without substantial
controversy" and prant sugmary adiudication as to those Issues. A
decision that certain issues are without substantial controversy does not
end the action, but it does reduce the scope of trial by eliminating the
need to prove or disprove those issues at trial. The court cannot
summarily adjudicate issues if it is presented only with a motilon for
summary judgment. When the moving party vants the court to adjudicate
issues a motion for summary adjudication of igsuyes must be made. At
trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining iseues.

2) Sponsor’'g Statement. The California Judges Association (GJA) is the
source of this bill. According to CJA, it is a waste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This

« continued -

Page 2
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SB 2594

bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

CJA also states that existing law can he abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues. The zponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuge of the summary judgment procedure.

3 The California Court of Appeal has held that objections to the competency
of a witness are not waived even 1f a party faile to make thase

objections at the hearing. W¥itchell v, De Korne 179 Cal.App.3d 965 and
Zukermapn v, Pacific Savings Bapk 179 Cal.App.3d 1394,

This bill would re-enact language providing that evidentiary objections
not wade at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill elso contains a statement of legislative intent that the rules
stated in the ¥Witchell and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de nmovo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness compeatency.

4) Currently, an entire court file may be incorporated for the purpose of
deciding 2 motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in eppellate court based on a document not considered by the
lower court in pgranting or denying the motion.

R. LeBov §B 2594
445-4560 Page 3
B/23/90:8jud
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2B 20094
PROPOSED AMENDMENTS TO SENATE BILL NO. 2594
Legislative Counsel No. 021562
(Friedman)
The proposed amendments provide that a party may not move for summary judgment

based on issues asserted in a prior motion for summary adjudication and denied
by the court, unless that party establishes to the satisfaction of the court,
newly discovered facts or circumstances supporting the issues reagsserted in

the summary judgment motion.

R. LeBov M
445-4560

8/23/90:ajud
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PLEASE RETURN BY_é ~§-77 %) mo: ASSEMELY COMMITTEE ON JUDICIARY
STATE CAPITOL, ROOM ﬁQQi

WOREKSHEET
(Please type)

Your bill has been referred to the Assembly Committee on
Judiciary. It is imperative that you provide us with as much
information regarding your bill as possible, including the
following:

HOR ' N :

Address, telephone number: Ter( Purns 5 -2/ |

PONSORIN E: (Also list the bill's source if
differs from sponsor.)
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Attach copies of background and related materials, including
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LAT

May 3,' 1990

State Capitol Room Sllg“w
GA 08814 5

property’ and - aasualty inaurara d“lng buninass in: California,
your Senate Bill.2594, which is: scheduled to be heard in the #i
Judiciary Committee onHTuesdaY- May 8, 1990, unless it is amesd
alleviate our concerns.” B

This bill wuuld, among other things, eliminate any party’s opps
in civil actions to partially adjudicate issues that, while nak
disposing of complete causes of action, would nonetheless disj
pleaded or alleged legal questions that would otherwise complul
extend preparation for trial.'. Our members rely on current la

simplify and speed the course of litigation, rather than compiﬁulte
it. Examples include -- i

o Elements of damage alleged (particularly since the passage of“
Senate Bill 241 two years ago, affecting punitive damages); :

o Allegations that claimant and one or more defendants stood"fnﬁd‘
- particular legal or fiduciary relationship:;

" 0 Allegations that one or more defendants owed a special dutyfd£ care
to the claimant: and

o Allegations made that would establish a lower burden of proof for
the claimant against one or more defendants.

All of these examples represent questions of law that can be diiposed
of by motion for summary adjudication. Though resolution of any of
then would not dispose of the entire "cause of action," it wuuldm‘
nonetheless simplify the cause of action and reduce the complexity of
the litigation. This bill, as introduced, would remove any ;
opportunity to do so and, in our opinion, would increase cost and
delay. ACIC has been involved in discussions of this measure with its
sponsors and other interested parties. Attached are amendments to SB
2594 as introduced that would remove our oppesition to the measure;
the sponsors are still evaluating them and others that have been
offered. : e




The Honor&bi& Aian Robbins
May 3, 1990
page two

For thase r-alonl, the Associntion of California Insurance Companies
must rnlpnq;rully ogponn Assembly Bill~ 2594 as introduced, unless. it
is- amendad tn_'- ate our"cnncerns. We will be happy to continu. to

Attachment

MeloH Members, Senate Judiciary Committee
Jim Provenza, Counsel '
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May 3, 1990

Sanator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

RE: SB 2594 (Robbins) SUPPORT
Daear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard befora the Senate
Judiciary Committee on May 8, 1990.

SB 2594 would eliminate summary adjudication of

issues and raeplace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of

merit; the motions are costly to brlng and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact

me or one of our legislative representatives in
Sacramento.

Sincerely,

éﬁdﬂﬁa&47 JZ:quLﬂf-__;___

Larry Drivan
President

cc: Senate Judiciary Committee

1020 § 2th Street, 4th Floor, Sacramento, CA 95814 « (916) H2-6902 « (300) 767-CTLA » FAX (916) 442-7734
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July 27, 1990

Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

RE: 5B 2594 (Rohbins)} SUPPORT
Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard before the Assembly
Judiciary Committee on August §, 1990.

SB 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
wags originally intended to reduce the cost of litigatien
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
tha defense to run up more hillable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

LO\W (PO

President

cc: Assembly Judiciary Committee

1020 12th Streer, 4th Floor, Sacramento, CA 93814 « (916) 442-69072 « (B00) 767-CTLA + FAX (916} 442-7734
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OF CALIFORNIA LARRY DOYLE,

THE STATE BAR OFFICE OF GOVERNMENTAL AFFAIRS

Director

915 L BTREET, SUITE 1280, SACRAMENTO, CALIFORNIA 85814 TELEPHONE: (?16) 444-2762 FAX: (916)

July 21, 1990

The Honorable Alan RObbih_ﬁ%@Cﬁ“’a--\y

Senator, 20th District -
2A Q%7

State Capitol, Room 5114
Sacramento, CA 95814 J“L
8B 2594 == D!!EEE UNLEES AMENDED

Dear Senator Robkins,

The Board of Governors of the State Bar of California regrets to
ocppose your Senate Bill 2594, unless it is amended to reinstate the
provisions permitting motions for summary adjudication of issues
(CCP Section 437¢(f)).

The Board of Governors took this position by unanimbus vote at its
July 21, 1990, meeting, upon recommendation of the State Bar's
Committee on the Administration of Justice, the Committee on Rules
& Procedures of Court, and the Executive Committee of the
Litigation Section. In the opinion of the board, and of the three
committees and sections mentioned, motions for summary adjudication
of issues are valuable and should be permitted because they can
streamline and simplify litigation, and because they can aid
settlement by permitting a more accurate assessment of the merits
of a case.

Full reports from the State Bar committees and sections mentioned
are attached for your consideration,

If you or your staff would like to discuss this issue further,
please contact David Long, Director of the State Bar's Office of
Research, at (415) 561-8373. Thank you.

Office of
Gorernmental Affairs

Attéchments

cc: Chair and Counsel, Assembly Committee on Judiciary
Chuck Vogel, President-elect, State Bar of California
David Long, Director of Research
Patricia M. Sayre, Committee on Rules & Procedures of Court
Monroe Baer, Committee on the Administration of Justice
Helen Sweeny Beardsworth, Litigation Section

4430562
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THE COMMITTEE ON ADMINISTRATION OF JUSTICE 5% FRANKLIN STREL]
SAN FRANCISCD, CA 2402 441=

‘THE STATE BAR OF CALIFORNIA {4131 361 ke

DATE: June 18, 1990

TO!: Larry D. Doyle
Office of Governmental Affairs
Sacramento

Bill No. §.B, 2594
Bill Author: Robbins
Date Last Amended: May 7, 1990

CAJ POSITION: OPPOSE AMENDMENT TO SECTION 437¢(f) (Priority II)
S8UPPORT AMENDMENTS TO BECTIONS 437¢(b), (4) [IF
AMENDED] AND (g) (PRIORITY II) -

1. The Committee supports the bill in the amended
version, which returns to bill to the existing state of the law
on the timing of making evidentiary objections. However, the
language in subsection (d) at lines 26 and 27 of page 4 should be
amended to conform to the language in subsection (b) at lines 37
and 38 on page 2. The language should be amended to provide in

subsection (d):

"Any objections not made at the hearing shall be deemed
waived."

The present language of subsection (d) seems to prevent
the making of any evidentiary objections in papers filed prior to
the hearing, which is a frequently used and appropriate way to
raise such objecticns.

2. The Committee opposes the proposed change to
subsection (f) of Section 437c. Summary adjudication of issues
is an important procedure for streamlining trials and
establishing important issues in an case which are not "causes of
action, affirmative defenses, or claims for damages." For
example, the determination of conflict of laws issues, such as
choice of law, is appropriate for summary adjudication, but would
not be allowed under the proposed amendment. Summary
adjudication of issues such as "duty” or "reliance" would also be
prevented., Determination of such issues does not establish the
entire cause of action, but the establishment of essential
elements of a claim by summary adjudication results in shorter
trials, and savings of resources for the parties, witnesses and

‘ the courts. The Committee believes that most Judges know the
( difference between ultimate issues and evidentiary issues, and

Attachment 1
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that parties who abuse the 437¢(f) procedure by seeking rulings
on evidentiary issues are appropriately sanctioned.

3. The Committee supports the requirement that the
courts specify the reasons for their determinations, whether
sumnary judgment motions are granted or denied. subsection (g)
should be enacted. :

JJ:bh
cc: John M. Seitman

Peter K. Shack
Monroe Baer .~
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208 CauminD BE. MiD §AUTH, BuITE 400
SAN DIECO. CALIFORMIA D208
ro TELEmRONE: (18 B97-0:0
FAR. (@8] ZoT-T058

DATE: July 8, 1990

FROM: Patricia M. Sayre
For the Committee
on Rules and Procedures of Court

TQ: David €. Lang
Director cof Research

SURJECT: Secretary Referral
Proposed New Rules and Guidelines
for Motions for Summary Judgment
and Motions for Summary Adjudication of Issues

-

1. ro n t al

The Comnittesa on Rules and Procedures of Court
supports the proposed amendment to the rules for motions for
summary zudgmcnt and motions for summary adjudication of issues.

) The Committea balieves that a uniform rule in the detail sat forth
in the proposed rules will provide one comprehensive, uniform
procedure with respect to these motions to the benefit of counsel
practiecing in all jurisdictions in california.

The appendix should be modified in the following respect:

Section 6 (f) should be modified by substituting the
following language in place of the third paragraph of 6(f):

"Following this procedure aveids delay during the hearing
but it does not excuse production of the original at the hearing
except when the documents' existence and contents are admitted by
verified pleadings, answers to interrogatories, or responses or an
order of the court that the documents' existence and contents are
deemed admitted follewing a failure to respond to reguest for
admissions. If the documente' existence and conteants have been
admitted, the moving papers should refer to the pleadings,
discovery or court order which contains the admission.®

The foregoing change is necessary so that the rule is
consistent with california Code of Civil Procedure Section 2033 (k).
It would not be wise for the rule to imply that a matter is deemed ,
admitted by the mere failure to respond to requests for admiesicns
when the statute has been amended to provide that the matter ig

neE™
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AW OFFICES
PATRIGIA M. SAYRE

E Committee on Rules and ) -
. Procedurss of Court . o
Response/July 9, 1990

only "deemed admitted" as a result of an order by the court on a
noticed motion.

2. SP 2594

The Committee opposes Senate Bill 2594, SB 2594
would allow the parties to make evidentiary objections orally at
the hearing on the motion for summary judgment rather than making
them at least two court days prior to the hearing. In light of the
importance of a motion for summary Jjudgment in conclusively
determining issues betwesan the parties, the Committee believes that
it is more appropriate to continue to require written objections at
least two court days prior to the hearing on a motion for summary
judgment.,

The Committees believes that it is inappropriate to delete
C.C.P. Section 437(c)(f). The parties should be able to move to
adjudicate issues Which may not dispose of an entire cause of
action. Summary adjudication of issues is an effective way to
1imit the scope of discovery and provide greater predictability to
the outcome of the litigation. If the outcome of the litigation is
more predictable, the chances of cettlement are greatly enhanced.
Although the proponents of SB 2594 indicate that motions for
summary adjudication of issues can be a source of abuse, courts are
provided with other mechanisme to limit and deter abuses without
gepriving parties of their rights to seek summary adjudication of

ssues. .

cc: Committee Members

nh4
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July 18, 1990

Monroe Baexr

Office of Research

The State Bar of California
555 Franklin Streect

San Francisco, CA. 94102

Re: Proposed Rules and Guidelines
for Motions for Summary Judgment and Motion for

Summary Adjudication of Issues

Dear Mr. Baert

The Litigation Section has reviewed Secretary Referral containing
the proposed new rules and guidelines for summary judgment
proposed by the Superior Court Committee of the Judicial Council.

Motions for Summa udaqment, etc.

The Litigation Section opposes the elimination of summary
adjudication of issues. These motions resolve issues which
streamline cases for trial and often assist the parties in
evaluation cases for settlement neqotiations.

We recommend that objections to evidence produced in support of,
or in opposition to, motions for summary judgment, be deemed
waived, unless made in writing before the hearing or orally at
the hearing on the motion.

We recommend that the burden of proof on motions for summary
judgment be the same as the burden of proof at trial.

AP - 27b



Monroe Baer
July 18, 1990

Proposed Rules and Guidelines

The Litigation Section supports the proposed rules and guidelines
in principle, particularly in light of the difficulties caused by
the lack of uniformity in local rules. We believe that the rules
should include a statement that these rules supersede all local
rules concerning motions for summary judgment and summary
adjudication of issues, Such a statement might be included in
Section 1, “General Considerations” in the Appendix on page 9.

During our consideration of this proposal we noted that some
rules were ambiguous and may create unnecessary burdens,
particularly for smaller law offices. The potential problem
areas are listed below:

Column format: This may result in statements of
undisputed facts that are much longer than necessary
(and wasting paper). (See pp. 4-5, Rules 343 (b),
343.1 (b); pp. 16-18, Example A and B.)

Statement of Undisputed Facts: This statement is
called a Statement of Undisputed Facts in 343.1 (a) (1)
but it seems that it should be called a Statement of
Disputed Facts. (p.5)

Statement of Disputed Facts (In Opposition to Motion
for Summary Judgment,etc): The requirement that the
moving party's statement of undisputed facts, including
recitation of evidence cited by moving party may be
burdensome and unnecessary. (p.5, Rule 343.1 (b))

Adjudicaticn of Issues: A separate statement of facts
is reguired if an alternate motion for adjudication of

issues is filed (i. e. two statements). (p.6, Rule
343.2) One statement may be sufficient for both
motions.

Order: This section should also provide that the order
be submitted to opposing counsel for approval prior to
submission to the court. Some procedure should be set
forth if the parties disagree concerning the proposed
order.

Exhibits: Section 6 of the Appendix (pp. 11-15) states
that “[i]f 10 or more items of evidence are submitted”
the evidence should be contained in a separate

2
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Monroe Baer
z July 18, 1990

r- document. This rule, if adopted, should contain a
definition of an "item” of evidence, :

This section may require modification
concerning the method of labeling, marking and indexing
exhibits, For example, the name of the deponent must
be included on each page of the transcript which is
included. (p.14) Maybe a rule should be adopted
requiring court reporters to include this on each page
before these rules affecting motions for summary
judgment are adopted. The method of “highlighting”
depositoins (p.15) should be clarified.  Yellow
highlighting must be done manually because copying
machines cannot pick up highlighting. Thus, we suggest
that alternative methods of highlighting be permitted.

We have made suggestions concerning sections of the proposed
rules which should be considered before the rules and guidelines
are adopted. We do support the standardization of rules and
request a clear statement that these rules supersede local rules
affecting motions for suimary judgment and motions for
adjudication of issues.

If you have any questions, please do not hesitate to contact me.

Sincerely, '

Fitlew, - Beacdocyr

HELEN SWEENY BEARDSWORTH

455 Golden Gate Ave. #6200
San Francisco, CA. 94102 !
(415) 557-0215

cec: Michael Whelan
Janet Carver
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July 27, 1990

Administrative Office of the Courts

Attn:

595 Market Street,

Arline S. Tyler, Attorney
10th Floor

San Francisco, california 94105

Re: Commant oh Proposed New Rules and Guidelinas
For Motions For Bummary Judgment and Motions
For summary Adjudication of Issues

Dear Ms. Tyler:

This letter is written in response to your

invitation to comment on the proposed new rules and
guidelines for Motions for Summary Judgment and Motions for

Summary Adjudication of Issues,

Ag a civil litigation law

firm, we are definitely interested in the proposal. We

gend this letter to voice our strong
particular to R

n in
9%y which would eliminate

T Ky dint,.

summary adjudication of issues unless an entire cause of
action, affirmative defense or claim for punitive damages
can be resolved.

Qur experience has demonstrated that Motions for

Summary Adjudication of Issues are particularly useful for
conserving trial time and expense, reducing the complexity
of litigation, and promoting settlement without the

necessity of trial.

As you know, summary adjudication was
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designed to "adjudicat[e] issues in advance of trial so as
to save . . . time and expense." PBeech Aircraft Corp. v.
Superior Court, &1 Cal. App. 3d 501, 516, 132 Cal. Rptr,
541 (1976). "Since the length of trial is directly related
to the number of issues which must be argued, any procedure
which can get major issues adjudicated in agvance of the
actual trial should result in saving considerable time and
expense." Id.

Summary resolution of significant disputed issues
has also been shown to promote settlement without the
necessity of trial by resolving significant and disputed
issues beforehand. "[I]t is the policy of the law to
discourage litigation and to favor compromise of doubtful
rights and controversies . , , ." Imen v, Glassford, 201
Ccal. App. 3d 898, 912, 247 Cal. Rptr. 514 (1988); see,
LaBordi v. McKesson & Robins, Inc., 264 cal. App. 2d 363,
370, 70 Cal. Rptr. 726 (1968); Central Basin Water Dist. v.
Fogsette, 235 Cal. App. 24 689, 705, 45 Cal. Rptr. 651
(1965) .

Proposed Senate Bill 2594 would preclude the
resolution of significant questions of law which can
presently be summarily disposed of by way of a Motion for
Summary Adjudication of Issues. The following cases
demonstrate that summary adjudication of an issue as
opposed to an entire cause of action, can asignificantly
impact litigation and promote more efficient handling.

For example, summary adjudication of issues is
appropriate where a single cause of action is premised on
the existence of multiple alleged duties - and at least
some of the alleged duties are non-existent as a matter of
law. State Farm Fire & Casualty ¢o. v. Superior Court, 215
Cal. App. 3d 1455, 1461-62, 263 Cal. Rptr. 337 (1989)
(court summarily adjudicates that one of two claimed
statutory duties is non-existent).

Where a single cause of action is premised on
multiple alleged breaches of duties, and at least some of
the alleged breaches cannot give rise to liability as a
matter of law, summary adjudication is appropriate. King
v, State of Californja, 11 Cal. App. 3d 307, 309, 89 cCal.
Rptr. 715 (1970) (plaintiff alleged that defendant
negligently constructed bridge, highway and levee; court
summarily adjudicated that construction of levee did not
give rise to liability).
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Summary adjudication is appropriate whaere there
is an issue regarding the choice of law to be applied in
resolving the litigation, e.g., Beech Aircraft Corp. v.
Superior Court, 61 Cal. App. 3d 501, 132 Cal., Rptr. 541
(1976) (trial court may summarily adjudicate whether
California or New Mexico tort law applies in resolving
wrongful death litigation).

Similarly amenable to summary adjudication is the
issue of "Whether in a breach of contract action, there is

a contract, a breach, or [a release]. . . ." Beech
Aircraft Corp, v. Superjor Court, supra, 61 cal. App. 34 at
516; gee, Niederer v, ferreira, 150 Cal. App. 3d 219, 197

Cal. Rptr. 685 (1983) (court summarily adjudicates breach
of written guaranty by defendant; validity of "lack of
consideration® affirmative defense left as the only
remaining issue for trial); Carma Developers, Ing. v.
Marathon Development, 211 Cal. App. 3d 1360, 256 Cal. Rptr.
112 (1989) (court summarily adjudicates breach of contract
by defendant; proximate cause and damages are left as the
only remaining issues for trial); Cal-Veda Aircraft, Inc.

Vv, Superio rt, 179 Cal, App. 3d 435, 224 Cal. Rptr. 809
(1986) (court summarily adjudicates that an insurance
¢laimant was not a named insured; iassue of whether coverage
existed by virtue of insurance company agent's
conversations with claimant left for resolution at trial).

The resclution of any of the above-described
issues would not have disposed of an entire cause of
action. However, their resolution nevertheless did
simplify the causes of action and reduced the complexity of
the litigatieon.

Conversely, Senate Bill 2594, which propeses to
eliminate Motions for Summary Adjudication of Issues unless
an entire cause of action is resolved, would increase costs
and delay and would hamper the efficient handling of cases.
Nor would the bill promote the settlement possibilities
which arise as a result of resolving significant and
disputed issues prior to trial.

As a firm familiar with the very useful purpose

served by a summary adjudication of issues, we strongly
oppose Senate Bill 2594, which we believe unnecessarily
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. Assembly Floor Vote:

SUBJECT: Civil procedure: summary judgment and summary adjudication

SOURCE: talifornia Judges Association

DIGEST: This bill provides that moti¢na for summary adjudication be limited to
resolving causes of actien, affirmative defenses and/or c¢laims for punitive damages.

This bill also makes other specifiaed changes in summary adjudication procaduras.

ANALYSIS: Existing law permits a court to grant summary jud¢gment where an action has
no merit or whera there is no defense to an action. A litigant is permitted to seek
summary adjudication of idgues as part of, or in lieu of, a motion for summary

judgment .

Existing law requires a court to determina whether there exista a material triable
controveray as to each particular issue and to spacify the evidence which establishes
a triable issue of fact. Thae court is also required to identify those issues which

are without substantial controversy.
This bill would instead require a court to determine:
1. whether there is a triable issue of fact as te the caee a3 a whole,

2. whether there is a triable issue of fact as to particular causes of action and/or
affirmative defenses, and :

CONTINTEN
AP - 33b
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3. whether there is a triable lasue of fact as to punitive damages.

. Existing case law permits an objectlon to the competency of a witness to be raised
for the firstltima on appeal or by the appellate court itself.

Thia bill would exprasuly‘overrule case law and require that evidentiary cobjections
and objections to the form and substance of pleadings are waived unless made at the
court hearing on the meotion for summary judgmant.

"Existing law permits the entire court file to be incorporated by refaraence for the
purpose of resclving a motion for summary judgment.

The bill would instesad provide that any incorporation by refarance of matter in the
court's file shall set forth with apacificity the exact document to which reference
i3 wmade and shall not incorporate the entire file.

The purpose of this bill ifis to make the summary judgment prucadﬁra more a@fficient and
to reduce the opportunity for abuse of the procedure.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No
SUPPORT: (Verifiaed 5/17/90)

California Judges Association (sourcea)
California Trial Lawyers Asscciation

OPPOSITION: (Verified 5/17/90)
California Association of Insurance Companias

ARGUMENTS IN_SUPPORT: According to the sponsor, it is a waste of court time to
attempt to resolve issues if the ressclution of those issueés will not result in
summary adjudication of a cause of action or affirmative dafense. Since the cause of
action must still be tried, much of the same evidence will be reconsideraed by the
court at the tima of trial. This bill would instead require summary adjudication of
issues only whara an entire cause of actian, affirmativa defense or claim for
punitive damages can be rasolved.

The sponscr also statas that existing law can be abused by litigant attempts. to
engage in a paper war by bringing motions to resolve numerous minute issues. The
sponsor states that many of these issues could be more efficiently resolved through
requests for admission and other discovery proceduras.

The sponsor buliavan that the bill will save court tima, reduce the cost of
litigation for plaintiffs and defendants, and reduce tha opportunity for abuse of ‘the

summary judgmant procedura.

ARGUMENTS IN OPFOSITION: Opponents also object because thaey balieve the bill would
praveant summary adjudication of important iasues in situations such as the following:

1. Where there is an important issue as to the legal or fiduciary relationship of
the plaintiff and one or more defendants.

CONTINUED
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2. Where there arm allegations that a defendant owed a especial duty of care to the
plaintiff.

3. Where there is an isoue as to the appropriate burden of prnof.

Opponents state that the above examples represent gqueation of law that can be
disposed of by motion for summary adjudication. Though resolution of any of the
isgues would not dispose of the entire cause of action, opponenta balieve it would

nonetheless simplify the cause of action and reduce the complexity of the litigation.
Opponents state that the bill, as introduced, would ilncrease c¢oat and delay.

RJG:1m 5/17/90 Senate Floor Analyses
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989-90 Regular session

%B 2594 (Robbins)

As amended May 7

Hearing date: May 15, 1990
Coda of Civil Prncedure o
JRP/1lhm

SUMMARY JUDGMENT
HISTORY

Source: California Judges Association
Prior Legislation: None
Support: California Trial Lawyers Association
Opposition: California Association of Insurance Companies
(unless amended)
EY ISSU
SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING
CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE
DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE MADE?

PURPOSE
1. i sum a
Exlatlnq law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.

A litigant is permitted to seek summary adjudication of issues
as part of, or in lieu of, a motion for summary judgment.

AP - 36b
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Existing law requires a court to determine whether there exists
a4 material triable controversy as to each particular issue and
to specify the evidence which establishes a triable issue of
fact., The court is also required to identify those issues
which are without substantial controversy.

This bill would instead Tequire a court to determine:

(a) whether there is a triable issue of fact as to the case as
4 whole, ' .

(b) whether there is a triable issue of fact as to partiCular
causes of action and/or affirmative‘defenses, and

(¢) whether there is a triable issue of fact as to punitive

damages,
2. Obijections to the form and substance of moving and opbbosing
papers

Existing case law permits an objection to the competency of a
witness to be raised for the first time on appeal or by the
appellate court itself. :

This bill would expresély overrule case law and require that
evidentiary objections and objections to the form and substance

of pleadings are waived unless made at the court hearing on the
motion for summary judgment. ‘

3. | oration by reference of documents contained in the court

file

Existing law permits the entire court file to be‘incorporated

by reference for the purpose of resolving a motion for summary
judgment. , .

The. bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with
specificity the exact document to which reference is made and
shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure

more efficient and to reduce the opportunity for abuse of the
procedure. ‘

COMMENT
i. Adjudjcati of causes of acti rather than is
According to the sponsor, it is a waste of court time to

attempt to resolve issues if the resolution of those issues
will not result in summary adjudication of a cause of action or

(More} AP - 37b
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affirmative defense. Since the cause of action must still be
tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require
summary adjudication of issues only where an entire cause of
action, affirmative defense or claim for punitive damages can
be resolved. .

The sponsor also states that existing law can be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numercus minute issues. The sponsor states that
many of these issues could be more efficiently resolved through

requests for admission and other discovery procedures.

The sponsor believes that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and
reduce the opportunity for abuse of the summary 3udgment
procedure.

Objections to evidence

The California Court of Appeal has held that objections to the

competency of a witness are not waived even if a party fails to

make those objections at the hearing. Witchell v. De Korne 179
n

Cal.App.3d 965 and Zukerman v. Pacific¢ Savings Bank 187

Cal.App.3d 1394,

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to
comply with the requirements of the statute are waived unless
made at the hearing. .

The bill also contains a statement of legislative intent that

the rules stated in the Witchel]l and Zukerman cases be
overturned.

The sponsor believes it is necessary to overturn the above
cases to prevent relitigation and trial de novo of summary
judgments in appellate court. All evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary Judgment hearing. The
sponsor believes that this should also be the rule for
objections related to witness competency,

ati of t fi

Currently, an entire court file may be incorporated for the
purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents
relitigation of the motion for summary judgment in appellate.
court based on a document not considered by the lower court in
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granting or denying the motion.

4, t I decis=sij

Under existing law a court must state the reasons for its

decision and specify the evidence relied upon only where it
denies a motion for summary Judgment.

The bill would also require that a court, upon granting a
motion for summary judgment, to specify the reasons for the

decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between Plaintiffs and defendants.

S. QOpposition

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims

by summary adjudication, has been resolved by the author's
amendments.

Opponents also object because they believe the bill would

prevent summary adjudication of important issues in situations
such as the following:

() Where there is an important issue as to the legal or

fiduciary relationship of the Plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the Plaintiff.

(¢} Where there is an issue as to the appropriate burden of
proof.

Opponents state that the abave examples represent question of
law that can be disposed of by motion for summary adjudication.
Though resolution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay. :

Opponents have suggested amendments that would allew resolution
of the issues such as those listed above.

e e e ok de e e ke ke ok ok
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Amends Section 437c of the Code of CiviliProcedure dealing with
summary resolution to:

: : l
¢linminate summary adjudication of issues, retaining
summary adjudication of causes of astion; in response
to a suggestion from the insurance industry pernits
summary adjudication of the single issue of punitive
damages, \

E
require papers filed with the court relating to
summary resolution which incorporate material in the
court’s file to specify tha watter being incorporated
vith specificity, thereby eliminating the incentive to
incorporate generally to maintain the lbroadest
possible appeal rights, i
Provide that objections based: upon conmpetency are
walved unless raised at the hearing.

require the court to provide ;spacific reasons for
granting summary judgment in addition to current law
requiring reasons for denying summary judgment.

meetings have: i
crafted a bill achieving CTLA support.

]
resuylted in an amendment to address insurance industry
concerns. |

. |
identified other insurance concerns currently being
evaluated; we believe that thése concerns ravolve
around motions which actually dispose of causes of
action, but are studying them and working with ACIC.
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May 3, 1930

Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

RE:. SB 2594 (Robbing) SUPPORT
Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard before the Senate
Judiciary Committee on May 8, 1990.

SBE 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpeose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Alsoc, SB 2594 will help correct the abuses of
summary adjudicatien. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

Larry Drivon
President

cc: Senate Judiciary Committee

1020 | Mth Strecr, $ith Floor. Sacramento, CA 95814 « 1916) dd2.6002 = (800) 767-CTLA » FAX (916) 442-7724
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DATE: July 23, 1990

TO: : Pam Pierson, Jim Pokorny, Ed Poll, Janean Stadler
FROM: Ruthe Ashley

SUBJECT: First draft of "THE LAW AND MR. FINNEGANY

I received the first draft on Saturday at home and it looks good.
Dave went to work on it. Unfortunately, there wasn't time to send
you a eopy before our conference call scheduled today. Therefore,
coples are being fed ex'ed to each of you today for arrival
tomorrow. I am postponing our conference call until Wednesday,
July 25, at 3:00 p.m.

In the meantime, I will give Dave the green light to finalize the
script. The substantive content looks terrific and, in my opinion,
only minor changes may be necessary. Dave thinks the script may be
longer than the 30 minutes designated for the video and some
cutting may be necessary. Keep that in mind.

I think it's important to have diversity in the casting of the
actors and actresses by including women and minorities. One of the
clients is now a woman, so concentration on including mineorities
would bhe appropriate.

Thanks for all your time and ¢ooperation. I think all is set for
our Friday program. If I don't hear from you by today, I will
assume you don't need assistance on anything else, such as cue
cards, etc.

You have reservations at the Stockton Hilton for Thursday night.
Remember, the five of you (including Cherie) meet at 7:00 p.m. at
the Hilton for dress rehearsal. Remember your list of tasks to do.

See you Friday morning.
cc: Gus Lee

Cherie Kerr
Dave Morgasen
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SB 2594
SENATE THIRD READING
$B 2594 (Robbins) - As Amended: August 15, 1990
SENATE VOTE: 22-12
ASSEMBLY ACTIONS:
COMMITTEE Jup, VOTE ;g;g COMMITTEE VOIE

RIGEST

law:

1) Permits & court to grant summary judgment vhere an action has no merit or
where there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

2) Reqguires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues vhich are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

4) Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

This bill:
1) Requires a court to determine:
a) Vhether there is a triable issue of fact as to the case as a whole.

b) Vhether there is a triable issue of fact as to particular causes of
actlon and/or affirmative defenses.

¢} Whether there is a triable issue of fact as to punitive demages.

2) Specifies that & cause of action has no merit if one or more of the
elements cannot be established.

3 Abrogates case lav by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.

4) Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which

- contlnued -

FPage 1
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SB 2594
reference is made and shall not incorporate the entire file.
FFE
No significant fiscal impact anticipated. |
COMMENTS
1) A party to an action may move for supmary judgment by contending that the

action has no merit or that there is no defense thereto. A motion for
summary judgment must be supported or opposed by admissible evidence
(i.e. affidavits, declarations, admissions, answers to interrogatories,
depositions and matters of which judicial notice may be taken.) The
motion shall be granted if the court finds that there is no triable isgue
as to any material fact. If an issue of fact is presented the court must
permit trial thereof. The purpose of the summary pracedure is to provide
a method for prompt disposition of actions in wvhich there is no trisbla,
material issue of fact on which evidence shall be taken. The motion is
not intended to test the sufficiency of the pleadings, but rather to
determine whether the issues apparently raised are merely the result of
gham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the
vhole case (although in multiple party litigation, summary judgment may
be granted as to one party, leaving the others to litigate.) Even if the
court detarmines that there are some triable issues in the case as a
whole, it may find that certain other issues "are without substantial
controversy® and grant gummary adjudication as to those issues. A
decision that certain issues are without substantial controversy does not
end the actiom, but it does reduce the scope of trial by eliminating the
need to prove or disprove those lssues at trial. The court cannot
summarily adjudicate issues if it is presented only with a motion for
summary judgment. When the moving party wants the court to adjudicate
issues a motion for summ udicatj issueg musgt be made. At
trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

2) Spopgor's Statement. The California Judges Assoclation (CJA) is the
source of this bill. According to CJA, it is a waste of court time to
attempt to resolve issues if the resolution of those izsues will not
result in summary adjudication of a cause of action or affirmative
dafense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This
bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

CJA also states that existing law can be abused by litigant attempts to
engage in a paper var by bringing motions to regsolve numerous minute
issues. The sponsor states that many of these issues could be more

- continued -

8B 2594
Page 2
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SB_2394

efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuge of the summary judgment procedure.

3) The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party falls to make those

objections at the hearing. Witchell v. De Rorme 179 Cal.App.3d 965 and
Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394,

This bill would re-emact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the fajlure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill also contajns a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgmente in appellate court.
All evidentiary issues, except those relating to the competency of a
vitness, are vaived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

4) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically ldentified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lover court in granting or denying the motion.

R. LeBov 5B 2594
445-4560 Page 3

8/21/90:ajud
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On page 5, after Code," insert:

or that one or morae defendants either owaed or did not
owe a duty to the plaintiff or plantirfs,
\
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BENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989-90 Regular session

SB 2594 (Robbins)

As amended May 7

Hearing date: May 15, 1990
Code of Civil Procedure
JRP/1lhm

s JUDG

HISTORY

Source: California Judges Association

Prior Legislation: None
Support: California Trial Lawyers Association

Opposition: California Association of Insurance Companies
(unless amendad)

KEY ISSUES

SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING

CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE
DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE MADE?

PURPOSE
1. Scope of motion for summary <judgment

Existing law]ﬁérmits a court to grant summary judgment where an

action has no merit or where there is no defense to an action.
A litigant ts—permiteed—to seek summary adjudication of issues
. as part of,\or in lieu of, a motion for summary judgment. \

_4&.}
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Existing lawlrequires a court to determine whether there exists
a4 material triable controversy as to each particular issue and
Q) to specify the evidence which establishes a triable issue of

fact. The court is also required to identjfy those issues
which are without substantial controversy. !
This bill would instead[ggquirera court to determine:

(a) whether there is a triable issue of fact as to the case as
- a whole,

(b) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(¢) whether there is a triable issue of fact as to punitive

damages ., ’

Objections to the form and substance of moving and opposing
Papers

%]
"

Existing case lad(;érmits an objection to the competency of a

witness to be raised for the first time on appeal or by the
appellate court itself;>

. This bill would expressly overrule case law andgequirefthat

evidentiary objections and objections to the fobm and substance
%F-a? of pleadings are waived unless made at the court hearing on the
motion for summary judgment

3. tion e enc ume co ined in th t
file
Existing 1a4 permits the entire court file to be incorporated
by reference for the purpose of resolving a motion for summary
Yg ‘judgment: .

reference of matter in e court's file shall set forth with
specificity the exact document to which reference 1s made and
shall net incorporate the entire file.

(;' The bill would instead(providejthat any incorporation by

The purpose of this bill is to make the summary Jjudgment procedure

N more efficient and to reduce the opportunity for abuse of the
' procedure.

COMMENT

1. i i i af uses of a on he han jissues

. \K According to the Sponsor,i it is a waste of court time to

attempt to resolve issues the resolution of those issues
will not result in summary adjudication of a cause of action or

(More) AP - 49b
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2.

affirmative defense., Since the cause of action must still be
tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require
summary adjudication of issues only where an entire cause of

action, affirmative defense or claim for punitive damages can
be resolved.

Theéégghsnr also statas that existing law can be abused by

litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

Tha—apanaé;ﬂLeiievus that the bill will save court time, reduce

the cost of litigation for plaintiffs and defendants, and

reduce thg opportunity for abuse of the summary judgment
procedure.l

c g idence

competency of a witness are not waived even if a party fails to
make those objections at the hearing. Witchell v. De Korne 179

Cal.App.3d 965 and Zukerman v. Pacific Savings Bank 187
Cal.App.3d 1394.

iThe California Court of Appeal has held that objections to the

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to

comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legislative intent that

the rules stated in the Witchell and Zukerman cases be
overturned.

=JA . e
i1t is necessary to overturn the above

cases to prevent relitigation and trial de novo of summary
judgments in appellate court. All evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary judgment hearing. The
aponsor believes that this should also be the rule for
objections related to witness competency.

Incorporation of the file

rEurrently, an entire court file may be incorporated for the

purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents
relitigation of the motion for summary judgment in appellate
court based on a document not considered by the lower court in
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granting or denying the motim"x.\x

4, t ecisi

Under existing law a court must state the reasons for jits
decision and specify the evidence relied upon only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a
motion for summary judgment, to specify the reasons for the

decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

5. Opposi

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims

by summary adjudication, has been resolved by the author's
amendments.

Opponents also object because they believe the bill would

prevent summary adjudication of important issues in situations
such as the following:

(a) Where there is an important issue as to the legal or

fiduciary relationship of the plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

(c) Where there is an issue as to the appropriate burden of
proof.

Opponents state that the above examples represent question of
law that can be disposed of by motion for summary adjudication.
Though resolution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay.

Opponents have suggested amendments that would allow resolution
of the issues such as those listed above.

kol ek ok ok ok ok
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AMENDMENTS TO EENATE BILL 2594
A8 AMENDED MAY 7, 1990

AMENDMENT #1

On page 5, line 28 after "damages." insert:

A cause of action has no merit if one or more of the
elements of +the cause of action, even if not
separately pleaded, cannot be established.
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July 27, 1990

Sanator Alan Rabbins
State Capitel, Room 5114
Sacramento, Ca. 95814

: 9 SUFPPO
Dear Sehator Robbins:

The california Trial Lawyers Association supports SB
2594, which is scheduled to be heard hefore the Assembly
Judiciary Committee on August 8, 1990,

SB 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of actien.

This change will siwnplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resourceas. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact

me or one of our legislative representatives in
Sacramento,.

Sincerely,

L G (o vore
Larry Drivon
President

cc: Assembly Judiciary Committee
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(2)REPORTS OF STANDING COMMITTEES<c2>

(2)Committee on JUDICIARY

.t

Date of Hearing: 08/08/90 [_]<r>

r. Speaker: Your Committee on JUDICIARY reports:

Senate Bill No. 2606 (lO—d)'

1)With the recommendation: Do pass, as amended.

[z6]Pursuant to the provisions of Joint Rules Nos. 22.l1, 22.2, and
»2.3, the committee recommends that the above bill(s ) be placed on the

onsent Calendar. <l1=

“ . Chair [_]

Isenberqg //V’“

5)Above bill ordered to second reading.
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Date of Hearing: 08/08/%0

JUDICIARY

BILL NO. s SB 2547 : EB 2588 | : SB 2594 s+ \8B 2606 :
ACTION VOTED ON ¢t Do pass, to : Do pass : Do pass as : Do pass as ¢
: Consent ;. amended ; amended, to : amended, to :
H H : Consent : Consent H
: : t H :
1 H H ! H
t g s :
H : s ! :
H H H H :
: [ t H :
H 3 ¢ : :
: H : t H
t 5 : 2
t Avya 1 No : Aye : No : Aye : No ¢ Aye : Ko 3
Connelly z X = : X : 1 X 1 : X :
Friedman H X 3 X H X H X |
Harris 3 X : : X @ 2 I 13 t X H
Johnston 2 X 1 H X H X : X i 1
Leslie : X : t N.V.: t X : X = :
McClintock F X 1 t Ab. @ 3 X : : X t
Mojonnier 1 X * X ¢ t X t X 3
Speier : X : 3 X : : X : X = H
Statham t X : X : X § X : :
Maxine Waters : Ab. : t Ab. 1 1 Ab. 1 : Ab. @ [
Isenberg(Chair) t X 1 : X : $ X 3 1 X :
t Ayes: 10 : Ayes: 8 ¢ Ayes: 10 : Ayes: 10
+ Noes: 0 : Noes: 0 : Noes: 0 : Noes: 0
N.V. = Not voting Abst - Abstain

Ab. - Absent

RECEIVED:
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BILL NUMBER: SB 2594 REFER TO: JUDICIARY
AUTHOR: ROBBINS DATE REFERRED: 05/31/90 e

RELATING TQ: Civil procedure: summary judgment and summary adjudication.

An act to amend Section 437c of the Code of Civil Procedure,relating to eivil
procedure.

LEGISLATIVE COUNSEL DIGEST

5B 2594, as amended, Robbinz. Civil procedure: summary judgment and
summary adjudication,

Existing law sets forth the grounds for and effects of summary judgment
and summary adjudication. Existing law, among other things, provides
evidentiary objections not made either in writing or orally at the hearing
shall be deemed waived.

This bill would revise existing law and provide all of the following:
(1) evidentiary objections to a motion for summary judgment not made if
WIIYing ac YeddY 7 ¢pdry ddy# grigy ¥e the hearing shall be deemed waived:
(2) any incorporation by reference of matter in the court's file shall set
forth with specificity the exact reference to which reference is being made
and shall not incorporate the entire file; (3) any obkjections bazed on the
failure to comply with provisions governing supporting and opposing
affidavits or declarations shall be made Iyl WXiXidd at YedgY I ¢oury ddys
ErigY ¥¢ the hearing or shall be deemed waived; AWd (4) if it is contended
that one or more causes of action within an action has no merit or that
there is no defense thereto, as specified, any party may move for a summary
adjudication as to that cause of action &y o causes of action , claim for
damages or YHAY affirmative defense ; and (S) that upon the grant of a
motion for summary judgment, on the ground that there is no triable issue
of material fact, the court shall make an oral or written order, as

gpecified.

This bill would also delete specified provisions allowing a party to move
for summary adindication of issues, as specified.

Vote: majoerity. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

PAGE 001 BB 2594

AP - 56b




EB 2584
Date of Hearing: August 8, 19%0

ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenberg, Chair

SB 2594 (Robbins) - As Amended: August 15, 199D

RIO
Sen. Com. on JUD. 8-0 Sen. Fléor 22=12

SUBJECT: This bill revises the laws relating to summary judgments and summary
adjudication.

BACKGROUND

A party to an action may move for gummary judgment by contending that the
sction hes no merit or that there iIs no defense thereto. A motion for summary
judgment must be supported or opposed by admissible evidence (i.e. affidavits,
declarations, admissions, answers to interrogatories, depositions and matters
of which judicial notice may be taken.) The motion shall be granted if the
court finds that there ie no triable issue as to any materiasl fact. If an
issue of fact is presented the court must permit trial thereof. The purpose
of the summary procedure is to provide a method for prompt disposition of
actions in which there is no triable, material issue of fact on which evidence
"shall be taken. The motion is not intended to test the sufficiency of the
pleadings, but rather to determine whether the issues apparently raised are
merely the result of sham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the vhole
case (although in multiple party litigation, summary judgment may be granted
as to one party, leaving the others to litigate.) Even if the court
determines thst there are some triable issues in the case &g & whola, it may
find that certain other issues "are without substantial controversy” and grant

summary adjudication as %o those issues. A decision that certain issues are
without substantial controversy does not end the action, but it does reduce
the scope of trial by eliminating the need to prove or disprove those issues
at trial. The court cannot summarily adjudicate issues if it is presented
only with A motion for summary judgment. Vhen the moving party vants the

court to adjudicate issues & motlon for gummary adjudication of issues must be

made. At tria) any issues vhich have been summarily adjudicated are deemed
egtahlicshed and the trial proceeds on the remaining issues.

DIGEST
Existigg_lag:

1) Permits a court to grant gummary judgment where an action has no merit or

= continued -

5B 2594
Page 1
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2)

3)

4)

SB 2324

vhere there is no defense to an action. A party may move for summary

-adjudication of issues as part of, or in lieu of, a motion for summary

judgment.

Requires a court to determine whether a material trisble controversy
exists as to each particular issue and to specify the evidence which
establishes a triable lssue of fact., The court 1s also required to

identify those issues which are without substantial controversy.

Permits in case law, an objection to'the competency of & wvitness to be
raised for the first time on appeal or by the appellate court itself.

Permits the entire court file to be incorporated by reference for the
purpose of resolving .& motion for summary judgment.

This bill:

1)

2)

3)

4)

Requires a court to determine:
a) Whether there is a triable issue of fact as to the case as a whole.

b} Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

¢) Vhether there is a triable issue of fact as to punitive damages.

Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

Abrogates case lav by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment. ‘

Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

FISCAL FFFECT

No significant fiscal impact anticipated. This bill will pot be referred to
the Committee on Vays and Means.

COMMENTS |
1) ﬁponunr'g Statepent. The California Judges Association (CJA) is the

source of this bill. According to CJA, it is a wvaste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be teconsidered by the court at the time of trial. This

- continued -

Page 2
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EB 2594

bill would instead fequire summary adjudication of issues only vhere an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

CJA also states that existing lawv can be abused by licigant attempts to
engage in & paper war by bringing motions to resolve numerous minute
issues. The sponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery

procedureas.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

2y The California Court of Appeal has held that objections to the competency
of a witness are not wvaived even if a party falles to make those
objections at the hearing. ¥Yitchell v. De FKprpe 179 Cal.App.3d 965 and
Zukerman v, Pacific Sayings Bank 179 Cal.App.3d 1394. %

This blll would re-enact language previding that evidentiary objections
not made at the hearing-are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are walved unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the ¥itchell and Zuykermsn cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trisl de povo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

3) Currently, an entire court file may be incorporated for the purpose of
deciding & motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the moticn for summary
judgment in appellate court based on & document not considered by the
lover court in granting or denying the motion.

SUERPORT OPPOSTTION
California Judges Association (source) Unknown

California Trial Lawyers Association

R. LeBov ' , . SE_2594

445-4560 Page 3
ajud

AP - 59b



SB 2594
Date of Héaring: August 8, 1990
ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenberg, Chair

5B 2594 (Robbing) -~ As Amended: August 6, 1990

PRIDR ACTION

Sen. Com. on JUD. 8-0 Sen. Floor 22-12

SUBJECT: This bill revises the laws relating to summary judgments and summry
adjudication.

BACEGROUND

A party to an action may move for supmary juwdgment by contending that the
action has no merit or that there is no defense thereto. A motion for summary
judgment must be supported or opposed by admissible evidence (i.e. affidavits,
declarations, admisslons, ansvers to interrogatories, depositions and matters
of which judicial notice may be taken.) The motion shall be granted if the
court finds that there 1z no triable issue as to any material fact. If an
issue of fact is presented the court must permit trial thereof. The purpose
of the summary procedure is to provide a method for prompt disposition of
actions in which there is no triable, material issue of fact on which evidence
ghall be taken. The motion is not intended to test the sufficlency of the
pleadinga, but rather to determine wvhether the issues apparently raised are
merely the result of sham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the whole
case (although in multiple party litigation, summary judgment may be granted
85 to one party, leaving the others to litigate. Even if the court determines
that there are some triable issues in the case as a whole, it may find that
certain other issues *are without substantisl controversy* and grant gsummaty
adjudicstion as to those issues. A decision that certain issues are without
substantinl controversy doas not end the action, but it does reduce the scope
of trisl by eliminating the need to prove or disprove those issues at trisl.
The court cannot summarily adjudicate issues if it is presented only with a
motion for summary judgment. When the moving party wants the court to
adjudicate issues a motion for suymmazy sdjudication of lssues must be made.

At trial any iasues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

DIGEST
Existing law:

1) Permits a court to grant summary judgment where an action has nbd merit or
- continued -

Page 1
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2)

3)

4)

SB.2594

vhere there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

Requires a court to determine whether a material triable controversy
exlsts as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also reguired to
identify those issues which are vithout substantial controverey.

Permits in caee lawv, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

Permits the entire court file to be incorporatad by raference for the
purpose of resolving a motion for summary judgment.

This bill:

1)

2)

3)

FISC

Requires a court to determine:
a) Vhether there is a trimble iszue of fact as to the case as & whole,

b) Vhether there is a triable iszsue of fact as to particular causes of
action and/or affirmacive defenses.

c) Whether there is a triable ilssue of fact as to punitive damages.
Abrogates case lav by requiring that evidentiary objections and
objections to the form and substance of pleadings are vaived unless made
at the court hearing on the motlon for summary judgment.

Provides that any incorporation by referenice of matter in the court's

file shall set forth with specificity the exact document to wvhich
referance is made and shall not incorporate the entire file,

FEC

No significant fiscal impact anticipated. This bill will pot be referred to
the Committee on Ways and Means.

€O

1)

NTS

! . The California Judges Association (CJA) is the
source of this bill. According to CJA, it is a waste of court time to
attempt to resolve issues 1f the resolution of those ilssues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This
bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages

can be resolved.
- continued -
Page 2
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8B 2394

CJA alse states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issuas. The sponsor states that many of these lssues could ba more
efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, raduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

2) The California Court of Appeal has held that objections to the competency
of B witness are not vaived even if a party fails to make those

objections at the hearing. ¥itchell v, De Korne 179 Cal.App.3d 965 and
a 179 Cal.App.3d 1394,

This bill would re-enact language providing that evidentiary objections
not made at the hearing are vaived and would specifically provide that
objections based on the failure to comply with the requirements of the
gtatute are valved unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
gtated in the Vitchell and Zukerman cases be ovarturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de povo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
withess, are vaived unless first raised in the summary judgment hearing.
The sponsor believes that this should alsc be the rule for objections

related to witness competency.

3) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.

SUPPORT QPPOSITION

california Judges Association (mource) Unknown
California Trial Lawyera Association

R. LeBov ‘ 8B 2394
445-4560 Page 3
ajud
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SB 2594
SENATE THIRD READING

SB 2594 (Robbins) -~ As Amended: August 15, 1990

SENATE VOTE: 22-12
ASSEMBLY ACTIONS:

CCMMITTEE JUD. VOTE 10-0 COMMITTEE VOTE

DIGEST

Existing law:

1) Permits a court to grant summary judgment where an action has no merit or
where there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

4) Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

This bill:
1) Requires a court to determine:
aj Whether there is a triable issue of fact as to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses,

c) Whether there is a triable issue of fact as to punitive damages.

2) Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

3) Abrogates case law by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.

43 Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which

- continued -
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SB 2594

reference is made and shall not incorporate the entire file.

FISCAL EFFECT

No significant fiscal impact anticipated.

COMMENTS
1) A party to an action may move for summary judgment by contending that the

2)

action has no merit or that there is no defense thereto. A motion for
summary judgment must be supported or opposed by admissible evidence
(i.e. affidavits, declarations, admissions, answers to interrogatories,
depositions and matters of which judicial notice may be taken.) The
motion shall be granted if the court finds that there is no triable issue
as to any material fact. If an issue of fact 1s presented the court must
permit trial thereof. The purpose of the summary procedure is to provide
a method for prompt disposition of actions in which there is no triable,
material issue of fact on which evidence shall be taken. The motion is
not intended to test the sufficiency of the pleadings, but rather to
determine whether the issues apparently raised are merely the result of
sham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the
whole case (although in multiple party litigation, summary judgment may
be granted as to one party, leaving the others to litigate.) Even if the
court determines that there are some triable issues in the case as a
wvhole, it may find that certain other issues "are without substantial
controversy" and grant summary adjudication as to those issues. A
decision that certain issues are without substantial controversy does not
end the action, but it does reduce the scope of trial by eliminating the
need to prove or disprove those issues at trial. The court cannot
summarily adjudicate issues if it is presented only with a motion for
summary judgment. When the moving party wants the court to adjudicate
issues a motion for summary adjudication of issues must be made. At
trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

Sponsor's Statement. The California Judges Association (CJA) is the
source of this bill., According to CJA, it is a waste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the sanme
evidence will be reconsidered by the court at the time of trial. This
bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

CJA also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues. The sponsor states that many of these issues could be more

- continued -
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SB 2594

efficiently resolved through requests for admission and other discovery
procedures,

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

3) The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party fails to make those
objections at the hearing. Witchell v. De Korne 179 Cal.App.3d 965 and

Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are vaived unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
vitness, are waived unless first raised in the summary judgment hearing,
The sponsor believes that this should also be the rule Ffor objections
related to witness competency.

(800) 666-1917

4) Currently, an entire court file may be incorporated for the purpose of
deciding 2 motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.
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SENATE THIRD READING
SB 2594 (Robbins) - As Amended: August 15, 1990

SENATE VOTE: 22-12
ASSEMBLY ACTIONS:
COMMITTEE JUD, VOTE 10-0 COMMITTEE VOTE ;
BIGEST
Existing law:
| 1) Permits a court to grant summary judgment where an action has no merit or
where there is no defense to an action. A party may move for summary

adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
‘raised for the first time on appeal or by the appellate court itself.

4) Permits the entire court file to be incorporated by reference for .the
purpose of resolving a motion for summary judgment.

This bi
1) Requires a court to determine:
a) Whether there is a triable issue of fact as to the case as a whole.

b) = Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c) Whether there is a triable issue of fact as to punitive damages.

2) Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

3) Abrogates case law by requiring that evidentiary objections and -

objections to the form and substance of pleadings are waived unless" made
at the court hearing on the motion for summary judgment.
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4) Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

EISCAL EFFECT

No significant fiscal impact anticipated.
COMMENTS

1) ~ According to the California Judges Association (CJA), the source of this
bill, it is a waste of court time to attempt to resolve issues if the
resolution of those issues will not result in summary adjudication of a
cause of actionm or affirmative defense. Since the cause of action must -
still be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would, instead, require summary
adjudication of issues only where an entire cause of action, affirmative.
defense or claim for punitive damages can be resolved.

CJA also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues. The sponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery
procedures.

" CJA states that the bill will save court time, reduce the cost of
“litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure. :

2) The California Court of Appeal has held that objections to the competency-
of a witness are not waived even if a party fails to make those
objections at the hearing. Witchell v. De Korne 179 Cal.App.3d 965 and
Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394. . '

- This bi1l would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
“objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing. :

“The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned. .

CJA states that it is necessary to overturn the above cases to prevent
- relitigation and trial de novo of summary judgments in appellate court.
A1l evidentiary issues, except those relating to the competency of a '
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency. : -
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SB 2594

3) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.
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SENATE THIRD READING

SB 2594 (Robbins) - As Amended: August 22, 1990

SENATE VOTE: 22-12

ASSEMBLY ACTIONS:

COMMITTEE JUD. VOTE 10-0 COMMITTEE VOTE
DIGEST

Existing law:

1)  Permits a court to grant summary judgment where an action has no merit or

where there is no defense to an action. A party may move for summary

adjudication of issues as part of, or in lieu of, a motion for summary
Jjudgment.

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

4)  Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

- This bill:
1)  Requires a court to determine:
a) Whether there is a triable issue of fact as to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c) Whether there is a triable issue of fact as to punitive damages.

2) Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

3) Abrogates case law by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary Judgment.
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4) Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

5) Provides that a party may not move for summary judgment based on issues
asserted in a prior motion for summary adjudication and denied by the
court, unless that party establishes to the satisfaction of the court,

newly discovered facts or circumstances supporting the issues reasserted
“.in the summary judgment motion.

 EISCAL EFFECT
No significant fiscal impact anticipated.

COMMENTS

1) According to the source of the bill, the California Judges Association
(CJA), it is a waste of court time to attempt to resolve issues if the
resolution of those issues will not result in summary adjudication of a
cause of action or affirmative defense. Since the cause of action must
still be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would, instead, require summary
adjudication of issues only where an entire cause of action, affirmative
defense or claim for punitive damages can be resolved.

CJA also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
jssues. The sponsor states that many of these issues could be more

- efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
Titigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

2)  The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party fails to make those

objections at the hearing. Witchell v. De Korne 179 Cal.App.3d 965 and
Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned.
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CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court.
A1l evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

3) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.

R. LeBov SB 2594
445-4560 Page 3

8/23/90:ajud

(800) 666-1917

':’ LEGISLATIVE INTENT SERVICE

)
%

-
K
LTIl



pibo! o320
SB 2594

Revised - gs amended 021562

SENATE THIRD READING

5B 2594 (Robbins)

SENATE VOTE: 22-12
ASSEMBLY ACTIONS:

COMMITTEE JUD. VOTE 10-0 COMMITTEE VOTE

DIGEST

Existing law:

1) Permits a court to grant summary judgment where an action has no merit or
vhere there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment, '

2) Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy,

3) Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court dtself.

4) Fermits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

This bill:
1) Requires a court to determine:
a) Whether there is a triable issue of fact as to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c)  VWhether there is a triable issue of fact as to punitive damages.

2) Specifies that a cause of action has no merit if one or more of the
elements cannot be established,

3)  Abrogates case law by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.
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Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

Provides that a party may not move for summary judgment based on issues
asserted in a prior motion for summary adjudication and denied by the
court, unless that party establishes to the satisfaction of the court,
newly discovered facts or circumstances supporting the issues reasserted
in the summary judgment motion.

FISCAL EFFECT

No significant fiscal impact anticipated.

COMMENTS

1)

2)

A party to an action may move for summar udgment by contending that the
action has no merit or that there is mno defense thereto. A motion for
summary judgment must be supported or opposed by admissible evidence
(i.e. affidavits, declarations, admissions, answers to interrogatories,
depositions and matters of which judicial notice may be taken.) The
motion shall be granted if the court finds that there is no triable issue
as to any material fact. If an issue of fact is presented the court must
permit trial thereof. The purpose of the summary procedure is to provide
a method for prompt disposition of actions in vhich there is no triable,
material issue of fact on which evidence shall be taken. The motion is
not intended te test the sufficiency of the pleadings, but rather to
determine whether the issues apparently raised are merely the result of
sham or adept pleading.

Generally the granting of a motion for summary judgment disposes of the
vhole case (although in multiple party litigation, summary judgment may
be granted as to one party, leaving the others to litigate.) Even if the
court determines that there are some triable issues in the case as a
whole, it may find that certain other issues "are without substantial
controversy" and grant summary adjudication as to those issues. A
decision that certain issues are without substantial controversy does not
end the action, but it does reduce the scope of trial by eliminating the
need to prove or disprove those issues at trial. The court cannot
summarily adjudicate issues if it is presented only with a motion for
summary judgment. When the moving party wants the court to adjudicate
issues a motion for summary adjudication of issues must be made. At
trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

Sponsor's Statement. The Californisa Judges Association (CJA) is the
source of this bill. According to CJA, it is a wvaste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This
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bill would instead require summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

CJA also states that existing law can be abused by litigant attempts to
engage in & paper war by bringing motions to resolve numerous minute
issues. The sponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

3) The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party fails to make those
objections at the hearing. ¥itchell v. De Korne 179 Cal.App.3d 965 and

Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1384,

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the VWitchell and Zukerman cases bhe overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

4) Currently, an entire court file may be incorporated for the purpose of
deciding a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.
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8B 2584
PROPOSED AMENDMENTS TO SENATE BILL NO. 2394
Legislative Counsel No. 021562
(Friedman)
judgment

The proposed amendments provide that a party may not move for summary

based on issues asserted in a prior motion for summary adjudication and denied

by the court, unless that party establishes to the satisfaction of the court,

nevwly discovered facts or circumstances supporting the issues reasserted in

the summary judgment motion.
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(2)AUTHOR'S AMENDMENTS<c2>

(2)Committee on JUDICIARY

.. .Assembly Chamber, 08/02/90 [1]<r>

Mr. Speaker: The Chairman of'your Committee on JUDICIARY reports:

Senate Bill No. 2594

(1)With author's amendments with the recommendation: Amend, and re-refer
to the committee. <l1>

y - Chair [1}

Isenberg
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ADDITIONAL, AMENDMENTS TO_SENATE BILL 2594

AS AMENDED ON MAY 7, %990
|

on page 5, after Code," insert: ‘

or that one or more defendants eithér owad or did not
owe a duty to the plaintiff or plantiffs,

|
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AMENDMENTS TO SENATE BILL 2594

AS AMENDED MAY 7, 1990

AMENDMENT #1

On page 5, line 28 after "damages." insert:

A cause of action has no merit if one or more of the
elements of the cause of action, even if not
separately pleaded, cannot be established.
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SB 2594 (Robbins)
Analyzed: 8/22/90

ASSEMBLY COMMITTEE ON JUDICIARY REPUBLICAN ANALYSIS

SB 2594 (Robbins) -- CIVIL PROCEDURE: SUMMARY JUDGMENT AND SUMMARY
ADJUDICATION
Version: 8/22/90 Vice-chairman: Tom McClintock
Recommendation: Support Vote: Majority '

Summary: Revises the law relating to summary judgments of cases
and summary adjudication of some issues in cases. Existing law
permits a court to grant summary judgment where an action is
without merit or where there is no defense to an action. This
bill revises summary judgment law to require a court to
determine whether there is a triable issue of fact as to: (1)
the case as a whole; (2) particular causes of action and/or
affirmative defenses, including whether a defendant owed a duty
or not to a plaintiff; (3) punitive damages. The bill further
provides that any incorporation by reference of matter in the
court's file shall set forth with specificity the exact document
to which the reference is made and shall not incorporate the
entire file. Amended on 8/22/90 to permit a party to move for
summary judgment on issues similar to those in a previously-
denied motion based upon newly-discovered facts or circumstances
to support the reasserted issues. Fiscal Impact: None.

Supported by: Calif. Judges Assn. (sponsor), Calif. Trial
Lawyers Assn. (CTLA). Opposed by: Unknown.
Governor's position: Unknown.

Comments: A Calif. Judges Association bill to expedite
procedure on motions for summary judgment. The sponsor states
that it is a waste of court time to attempt to resolve issues if
the resolution of those issues will not result in summary
adjudication of a cause of action or affirmative defense. CJA
concludes that since the cause of action would still be tried,
much of the same evidence would be reconsidered by the court at
the time of trial. Therefore CJA promotes this bill as as
instead requiring summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for
punitive damages can be resolved.

Proponents state that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and reduce
the opportunity for abuse of summary judgment procedure by
litigants bringing numerous motions regarding minor issues.

The file reference provision is designed to prevent frivolous
relitigation of the motion for summary judgment in appellate
court based on a document not considered by the lower court in
granting or denying the motion.

Senate Republican Floor vote -- 5/24/90
(22~12) Ayes: Davis
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Noes: All other Republicans (12)
Ab/NV: Bergeson
Assembly Republican Committee Vote
Judiciary -- 8/8/90
(10-0) Ayes: All Republicans
Consultant: Mark Redmond
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SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING
CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE :\.:‘
DAMAGES? sart
e
SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES K
BE MADE?
PURPOSE
1. ! or su
Existing law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.
A litigant is permitted to seek summary adjudication of issues
as part of, or in lieu of, a motion for summary judgment.
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Existing law requires a court to determine whether there exists
a material triable controversy as to each particular issue and
to specify the evidence which establishes a triable issue of
fact. The court is also required to identify those issues
which are without substantial controversy.

This bill would instead require a court to determine:

(a) whether there is a triable issue of fact as to the case as
a whole,

(b) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(c) whether there is a tri=»ble issue of fact as to punitive
damages.

Objections to the form and substance of moving and opposing
papers

Existing case law permits an objection to the competency of a
witness to be raised for the first time on appeal or by the
appellate court itself.

This bill would expressly overrule case law and require that
evidentiary objections and objections to the form and substance
of pleadings are waived unless made at the court hearing on the
motion for summary judgment.

Incorporation by refere of documen contained i
file

Existing law permits the entire court file to be incorporated

by reference for the purpose of resolving a motion for summary
judgment. ’

The bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with
specificity the exact document to which reference is made and
shall not incorporate the entire file.

The purpose ot this bill is to make the summary judgment procedure

more efflcient and to reduce the opportunity for abuse of the
procedure.,

COMMENT

Adjudication of causes of action rather than issues
According to the sponsor, it is a waste of court time to

attempt to resolve issues if the resolution of those issues
will not result in summary adjudication of a cause of action or

(More)
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affirmative defense. Since the cause of action must still be
tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require
summary adjudication of issues only where an entire cause of

action, affirmative defense or claim for punitive damages can
be resolved.

The sponsor also states that existing law can be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

The sponsor believes that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and

reduce the opportunity fo:. abuse of the summary judgment
procedure.

2. Objections to evidenge

(800) 666-1917

The California Court of Appeal has held that objections to the
competency of a witness are not waived even if a party fails to
make those objections at the hearing. Witchell v. De_Korne 17¢%

Cal.App.3d 965 and Zukerman v. Pacific Savings Bank 187
Cal.App.3d 1394.

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to

comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legislative intent that

the rules stated in the Witchell and Zukerman cases be
overturned.

'4’ LEGISLATIVE INTENT SERVICE

%

The sponsor believes it is necessary to overturn the above
cases to prevent relitigation and trial de nove of summary
judgments in appellate court. All evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary judgment hearing. The
sponsor believes that this should also be the rule for
objections related to witness competency.

3. Incoxporation of the file
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Currently, an entire court file may be incorporated for the
purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so
incorporated. According to the sponsor, this prevents
relitigation of the motion for summary judgment in aopellate
court based on a document not considered by the lower court in

(More) ~ ARC-3Db
R R T o e s e




granting or denying the motion.

4. Statement of decision

Under existing law a court must state the reasons for its
decision and specify the evidence relied upon only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a
notion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

5. Opposition

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims
by summary adjudication, has been resolved by the author's
amendments.

Opponents also object because they believe the bill would

prevent summary adjudication of important issues in situations
such as the following:

(a) Where there is an important issue as to the legal or
fiduciary relationship of the plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

(c) Where there is an issue as to the appropriate burden of
proof.

Opponents state that the above examples represent question of
law that can be disposed of by motion for summary adjudication.
Though resolution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay.

opponents have suggested amendments that would allow resolution
of the issues such as those listed above.
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SB 2394

ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenberg, Chair

SB 2594 (Robbins) - As Amended: August 6, 1990

"RICR ACTICh

Sen. Com. on JUD. 8-0 Sen. Flcor 22-12

SUBJECT: This bill revises the laws relating to summary judgments and summry
adjudication.

BACKGROUND

A party to an action may move for summary judgment by contending that the
action has no merit or that there is no defense thereto. A motion for summary
judgment must be supported or opposed by admissible evidence (i.e. affidavits,
declarations, admissions, answers to interrogatories, depositions and matters
of which judicial notice may be taken.) The motion shall be granted if the
court finds that there is no triable issue as to any material fact. If an
issue of fact is presented the court must permit trial thereof. The purpose
of the summary procedure is te provide a method for prompt disposition of
actions in which there is no triable, material issue of fact on which evidence
shall be taken. The motion is not intended to test the sufficiency of the
pleadings, but rather to determine whether the issues apparently raised are
merely the result of sham or adept pleading.

Generally the granting of a motion for summary judgment disposeg of the whole
case (although in multiple party litigation, summary judgment may be granted
as to one party, leaving the others to litigate. Even if the court determines
that there are some triable issues in the case as a whole, it may find that
certain other issues "are without substantial controversy" and grant summary
adjudication as to those issues. A decision that certain issues are without
substantial controversy does not end the action, but it does reduce the scope
of trial by eliminating the need to prove or disprove those issues at trial.
The court cannot summarily adjudicate issues if it is presented only with a
motion for summary judgment. When the moving party wants the court to
adjudicate igssues a motion for gummary adjudication of issues must be made.
At trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

DIGEST

Existing law:

1) Permits a court to grant summary judgment where an action has no merit or
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SB 2394

vhere there is no defense to an action. A party may move for summary
sdjudicacion of issues as part of, or in lieu of, a motion for summary
judgment.

Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

Permits the entire court file to be incorporated by reference for the
purpose of resclving a motion for summary judgment.

bili:

This

1)

2)

3)

Requires a court to determine:
a) ¥hether there is a triable issue of fact ags to the case as a whole.

b) Whether there is a triable issue of fact as to particular causes of
action snd/or affirmative defen=es.

c¢) VWhether there is a triable issue of fact as to punitive damages.

Abrogates case law by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.

Provides that any inccrporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

FISCAL EFFECT

No significant fiscal impact anticipated. This bill will pot be referred to
the Committee on Ways and Means.

COMMENTS

1)

Sponsor's Statement. The California Judges Association (CJA) is the
source of this bill. According to CJA, it is a waste of court time to
attempt to resolve issues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative

defense. Since the cause of action must still be tried, much of the same

evidence will be reconsidered by the court at the time of trial. This
bill would instead require summary adjudication of issues only where an

entire cause of action, affirmative defense or claim for punitive damages

can be resolved.

- ¢continued -
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3)

SB 2324

CJA also states that existing law can be abused by litigant attempts to
engasge in & paper war by bringing motions to resolve numerocus asinute
issues. The sponsor states that many of these issues could be more
efficiently resolved through requests for admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

The California Court of Appeal has held that objections to the competency
of a vitness are not waived even if a party fails to make those
cbjections at the hearing. Witchell v, De Korme 179 Cal.App.3d 965 and
Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394,

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are waived unless .ade at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novc of summary judgments in appellate court.
All evidentiary issues, except those relating to the competency of a
wvitness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to witness competency.

Currently, an entire court file may be incorporated for the purpose of
deciding & motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.

SUPPORT OPPOSITION

California Judges Association (source) Unknown
California Trial Lawyers Association

K. LeBov SB 2594
445-4560 Page 3
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SB 2594 (Robbins)
Analyzed: 8/22/90

ASSEMBLY COMMITTEE ON JUDICIARY REPUBLICAN ANALYSIS

SB 2594 (Robbins) -- CIVIL PROCEDURE: SUMMARY JUDGMENT AND SUMMARY
ADJUDICATION
Version: 8/22/90 Vice-chairman: Tom McClintock
Recommendation: Support Vote: Majority

Summary: Revises the law relating to summary judgments of cases
and summary adjudication of some issues in cases. Existing law
permits a court to grant summary judgment where an action is
without merit or where there is no defense to an action. This
bill revises summary judgment law to require a court to
determine whether there is a triable issue of fact as to: (1)
the case as a whole; (2) particular causes of action and/or
affirmative defenses, including whether a defendant owed a duty
or not to a plaintiff; (.) punitive damages. The bill further
provides that any incorporation by reference of matter in the
court's file shall set forth with specificity the exact document
to which the reference is made and shall not incorporate the
entire file. Amended on 8/22/90 to permit a party to move for
summary judgment on issues similar to those in a previously-
denied motion based upon newly-discovered facts or circumstances
to support the reasserted issues. Fiscal Impact: None.

Supported by: Calif. Judges Assn. (sponsor), Calif. Trial
Lawyers Assn. (CTLA). Opposed by: Unknown.
Governor's position: Unknown.

Comments: A Calif. Judges Association bill to expedite
procedure on motions for summary judgment. The sponsor states
that it is a waste of court time to attempt to resolve issues if
the resolution of those issues will not result in summary
adjudication of a cause of action or affirmative defense. CJA

concludes that since the cause of action would still be tried, =%
much of the same evidence would be reconsidered by the court at 5.
the time of trial. Therefore CJA promotes this bill as as o+

[

instead requiring summary adjudication of issues only where an
entire cause of action, affirmative defense or claim for
punitive damages can be resolved.

Proponents state that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and reduce
the opportunity for abuse of summary judgment procedure by
litigants bringing numerous motions regarding minor issues.

The file reference provision is designed to prevent frivolous
relitigation of the motion for summary judgment in appellate
court based on a document not considered by the lower court in
granting or denying the motion.

Senate Republican Floor vote -- 5/24/90
(22-12) Ayes: Davis

ARC - 8b

(800) 666-1917

o'l LEGISLATIVE INTENT SERVICE



Noes: All other Republicans (12)
Ab/NV: Bergeson
Assembly Republican Committee Vote
Judiciary -- 8/8/90
(10-0) Ayes: All Republicans
Consultant: Mark Redmond
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SENATE THIRD READIRG
SB 2594 (Robbins) - As Amended: August 15, 1990

SENATE VOTE: 22-12

ASSEMBLY ACTIONS:

COMMITTEE JUD., VOTE 10-0 COMMITTEE VOTE _;__,;_
DIGEST

Existing law:

1) Permits a court to grant summary judgment where an action has no merit or

2)

3)

4)

where there is no defense to an action. A party may move for summary
adjudication of issues as pa~t of, or in lieu of, a motion for summary
Jjudgment.

Requires a court to determine whether a material triable controversy
exists as to each particular issue and to specify the evidence which
establishes a triable issue of fact. The court is also required to
identify those issues which are without substantial controversy.

Permits in case law, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

Permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary judgment.

[his bill:

1)

2)

3)

Requires a court to determine:
a) Whether there is a triable issue of fact as to the case as a whole.

b)  Whether there is a triable issue of fact as to particular causes of
action and/or affirmative defenses.

c) Whether there is a triable issue of fact as to punitive damage-.

Specifies that a cause of action has no merit if one or more of the
elements cannot be established.

Abrogates case law by requiring that evidentiary objections and

objections to the form and substance of p]eadings are waived unless made
at the court hearing on the motion for summary judgment.

= continued -

S I

- ¢

Pa9" ARC - 10b

' ':I LEGISLATIVE INTENT SERVICE

%

(800) 666-1917

L X
..ll



2)

3B 2594

4) Provides that any incorporation by reference of matter in the court'’s
file shall set forth with specificity the exact document to which
reference is made and shall not incorporate the entire file.

EISCAL EFFECT

No significant fiscal impact anticipated.

COMMENTS

1) According to the California Judges Association (CJA), the source of this

bill, it is a waste of court time to attempt to resclve issues if the
resolution of those issues will not result in summary adjudication of a
cause of action or affirmative defense. Since the cause of action must
still be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would, instead, require summary
adjudication of issues only where an entire cause of action, affirmative
defense or claim for punitive dwwages can be resolved.

CJA also states that existing law can he abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute
issues, The sponsor states that many of these issues could be more

efficiently resolved through requests tur admission and other discovery
procedures.

CJA states that the bill will save court time, reduce the cost of

litigation for plaintiffs arnd defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

The California Court of Appeal has held that objections to the competency
of a witness are not waived even if a party fails to make those
objections at the hearing. Witchell v, De Korpe 179 Cal.App.3d 965 and
Zukerman v. Pacific Savings Bank 179 Cal.App.3d 1394. |

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and wou?d specifically provide that

objections based on the failure to comply with the requirements of the
statute are waived unless made at the Rearing.

The bill also contains a statement of legislative intent that the rules
stated in the Wifche]l and Zukerman cases be overturned.

CJA states that it is necessary to overturn the above cases to preveat
re?1t1?ation and trial de novo of summary judgments in appellate court.
A1l evidentiary issues, except those relating to the competency of a
witness, are waived unless first raised in tﬁe summary judgment hearing.

The sponsor believes that this should also be the rule for objections
related to witness competency.
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SB 2594

3) Currently, am entire court file may be incorporated for the purpose of
decidin? a motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the wotion.

)

R. LeBov
445-4560 | *’.@
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UNFINISHED BUSINESS

Bill No. sB 2594
SENATE RULES COMMITTEE ’
. Author: Robbins (D
Office of ®)
Senate Floor Analyses Amended: 8/22/90
1100 J Street, Suite 120 -
445-6614 Vote Required: Majority
Committee Votes: R Senate Floor Vote: p. 6008, 5/24/90
ITTEE:JUDICIARY
. Senate Bill 2584-—An act to amend Section 437c of the Code of
) Civil Procedure, relating to civil procedure.
ATET 70 ] Bill read third time and presented by Senator Robbins.
Dooli 2
T — Roll Call
HaLks < The roll was called and the bill was passed by the following vote:
Preslev % AYES (22)—Senators Alquist, Ayala, Boatwright, Davis, Dills.
Rg:::“ v Garamendi, Cecil Green, Leroy Greene, Hart, Keene, Kopp, ™
YT — Lockyer, Marks, McCorquodale, Mello, Petris, Presley, Robbins, ®
itson " Roberti, Rosenthal, Torres, and Watson. >
Davis TCT y NOES (12)—Senators Beverly, Craven, Doolittle, Hill, Leonard, ©
cxyer (th L Maddy, Morgan, Nielsen, Rogers, Royce, Russell, and Seymour. ©
Bill ordered transmitted to the Assembly. S
hﬁﬂ; ) Wol M) @©
Assembly Floor Vote: NOT AVAILABLE
o
SUBJECT: Civil procedure: summary judgment and summary adjudication E
L
SOURCE: California Judges Association S
pra
I
DIGEST: This bill provides that motions for summary adjudication be limited to P
resolving causes of action, affirmative defenses and/or claims for punitive damages%
E
This bill also makes other specified changes in summary adjudication procedures. f
n

Assembly Amendments (1) specify when a cause of action has no merit, and (2) specifﬂ
when a party may not move for a summary judgement. -

ey
ANALYSIS: Existing law permits a court to grant summary judgment where an action 1::“‘
no merit or where there is no defense to an action. A litigant is permitted to se«ll:.
summary adjudication of issues as part of, or in lieu of, a motion for summary 'l:

judgment.

Existing law requires a court to determine whether there exists a material triable
controversy as to each particular issue and to specify the evidence which establishes
a triable issue of fact. The court is also required to identify those igsuea which
are without substantial controversy.

This bill would instead require a court to determine:

1. whether there is a triable issue of fact as to the case as a whole,

CONTINUED
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SB 2594
Page 2

2. whether there is a triable issue of fact as to particular causes of actxon and/or
affirmative defenses, and

A

~ 3. whether there is a triable issue of fact as to punitive damages.

The bill specifies that a cause of action has no merit if one or more of the elements
cannot be established.

Existing case law permits an .objection to.the competency of a witness to be raised

%

for the first time on appea;ﬁor'by the appellate court itself.

This bill would expressly overrule case law and require that evidentiary objections
and objections to the form and substance of pleadings are waived unless made at the

court hearing on the motion for summary judgment.

Existing law permits the entire court file to be incorporated by reference for the

purpose of resolving a motion for summary Jjudgment.

The bill would instead provide that any incorporation by reference of matter in the
court's file shall set forth with specificity the exact document to which reference g
is made and shall not incorporate the entire file.

This bill provides that a party may not move for summary judgement based on issues —~
asserted in a prior motion for summary adjudication and denied by the court, unless
that party establishes to the satisfaction of the court, newly discovered facts or
circumstances supporting the issues reasserted in the summary judgement motion.

The purpose of this bill is to make the summary judgment procedure more efficient a

to reduce the opportunity for abuse of the procedure.

FISCAL EFFECT: Appropriation: No Fiscal

Committee: No Local: No

SUPPORT: (Unable to reverify support and opposition due to time limitation.)

California Judges Association (source)
California Trial Lawyers Association

ARGUMENTS IN SUPPORT:

summary adjudication
action must still be
court at the time of
issues only where an
punitive damages can

The sponsor also states that existing law can be abused by litigant attempts to

According to the sponsor, it is a waste of court time to
attempt to resolve issues if the resolution of those issues will not result in

of a cause of action or
tried, much of the same
trial. This bill would
entire cause of action,
be resolved.

(800

666-1

o
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affirmative defense. Since the cause of
evidence will be reconsidered by the ‘-‘
instead require summary adjudication o‘..l

affirmative defense or claim for

engage in a paper war by bringing motions to resolve numerous minute issues.

sponsor states that many of these issues could be more efficiently resolved through

requests for admission and other discovery procedures.

CONTINUED
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The sponsor believes that the bill will save court time, reduce the cost of

litigation for plaintiffs and defendants, and reduce the o rtunity for abuse of the
pPO Y

summary judgment procedure. -

RJG:1m 8/23/90 Senate Floor Analyses
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SENATE BILL 2594 HIGHLIGHTS

Amends Section 437c of the Code of Civil Procedure dealing with
summary resolution to:

o eliminate summary adjudication of issues, retaining
summary adjudication of causes of action; in response
to a suggestion from the insurance industry permits
summary adjudication of the single issue of punitive
damages.

o} require papers filed with the court relating to
summary resolution which incorporate material in the
court’s file to specify the matter being incorporated
with specificity, thereby eliminating the incentive to
incorporate generally to maintain the Dbroadest
possible appeal rights.

o provide that objections based upon competency are
waived unless raised at the hearing.

o require the court to provide specific reasons for
granting summary judgment in addition to current law
requiring reasons for denying summary judgment.

Extensive meetings have:

o crafted a bill achieving CTLA support.

o resulted in an amendment to address insurance industry
concerns.
o) identified other insurance concerns currently being

evaluated; we believe that these concerns revolve
around motions which actually dispose of causes of
action, but are studying them and working with ACIC.
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California
Judges

Association

301 Howard Street
Suite 1040

San Francisco
California 94105

(415) 495 1999
(415) 974 1209 Fax

1989-90
-Executive Board

Hon. John C. Woolley
Presiderntt

Hon. Philip A. Champlin
Vice-President

Hon. Howard B. Wiener
Vice-President

. zarren C. Conklin
SeCH: I Areas Y

t1sa. Spurgeen Avakian
Hon. Ellen Edith Brodie
Hon. Philip R. Castellucci
Hon. Isabel R Cohen
Hon. Julie M. Conger
Hon. Terrance R Duncan
Hon. Norman L. Epstein
Hon. Susan P. Finlay
Hon. Jeremy Fogel

" Hon. Barbara T. Gamer
Hon. Damel M. Hanlon
Hon. John D Harrns
Hon. John L Loonus
Hon. Jon M. Maveda
Hon. Richard J. McAdams
Hon. David D. Perez
Hon, David M. Rothmun
Hon. Michael 8 Ullman
Hon, Nocl Watkins

Hon Barbara A Zuniga

Constance Dove

To: CJA Executive Board 2 - \ J W

From: Civil Law and Procedure Committee
1/16/90

The following amendments to Code of Civil Procedure Section 437c¢
are recommended for inclusion in CJA's program of affirmative
legislation. They were considered separately by the Civil Law
and Procedure Committee and could be reviewed piecemeal by the
Executive Board. The accompanying arguments in support of these
amendments were drafted by Judge Philip M. Saeta and were

considered by the Committee at its January 13 meeting. Current
full text of 437c follows those arguments.

A. Amend the 4th paragraph of CCP 437c¢ to read as follows:

(800) 666-1917

Evidentiary objections not made [either] in writing [or
orally] at least two court days prior to the hearing shall be
deemed waived.

B. Amend subparagraph (d) of CCP 437c to add:

Any objections based on failure to complv with the
requirements of this subsection must be made in writing at leas

two court days prior to the hearing or be deemed waived,

" LEGISLATIVE INTENT SERVICE

™

't

o
E. Amend CCP Section 437c subdivision (b) by adding a fourth y
paragraph reading as follows:
Any incorporation bv reference of matter in the court's
file shall set forth with specificity the exact matter being
referred to and shall not incorporate the entire file.
A-2



(D) PROPOSED AMENDED CODE OF CIVIL PROCEDURE

SECTION 437c(f)

If it is contended that one or more causes of action
within an action has no merit or that there is no defense thereto,
or that there is no merit to an affirmative defense as to any cause
of action, any party may move for summary adjudication as to such
cause or causes of action or such affirmative defense. Such a
motion may be made by itself or as an alternative té a motion for
summary judgment and it shall proceed in all procedural respects

as a motion for summary judgment.
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In addition, any bill should have an "intent" section
to spell out the reasons for these changes, as follows:

As to proposals A and B: "It is the intent of this
legislation to provide that all objections to form and
substance of the moving and opposing papers shall be first
made in the trial court and not on appeal by the parties or
the appellate court and to expressly overrule the rules
stated in wWitchell v. DeKorne (1986} 179 CA3d 965 and
Zuckerman v. Pacific Savings Bank (1986) 187 CA3d 1394."

As to Proposal D: "It is the intent of this
legislation to stop the practice of adjudication of facts or
adjudication of such issues that do not completely dispose
of a cause of action or a defense.

- ! _ Y F R -t meeom -
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Associadion of

ahf m] . ' 915 L Street, Suite 1160

C O a S o e oo oo s oo < Sacramento, CA 95814
T e T e (916) 442-4581

Insurance LTI e PR e

Compames

' May 3, 1990 .

© The Honorable Alan Robblns
Member of the Senate
State Capitol, Room 5114
Sacramento, ca 95814

RE: SB 2594 As Introduced Harch 1, 1990 (Robblns)
ACIC POSITION' OPPOSE UNLESS AHENDED '

Dear Senator Robblns:

. The Association of California Insurance Companles, representing 32

" property and casualty insurers doing business -in Callfornla, ‘opposes
your Senate Bill 2594, which is scheduled to be heard in the Senate

_“Jud1c1ary Committee on Tuesday, May 8, 1990 unless 1t 1s amended to
“allev1ate our concerns. : o T L

(800) 666-1917

" This blll would, among other thlngs, e11m1nate any party s opportunlty

~in civil actlons to partially adjudicate issues that, while not
disposing of complete causes of action, would nonetheless dlspose of

.. pleaded or alleged legal questlons that would otherwise complicate and

- extend preparation for trial.” 'Our members’ rely on current law to
simplify and speed the course of 11t1gatlon, rather than compllcate
it. Examples include -- » ,

o Elements of damage alleged . (partlcularly since the passage of -
Senate Bill 241 two years ago, affectlng punitive damages),

o Allegations that clalmant and one or more defendants stood in a
particular legal or f1du01ary relatlonshlp,_ ‘ :

o Allegations that one or more defendants owed a spec1a1 duty of ‘care
" to the clalmant, and . C

" LEGISLATIVE INTENT SERVICE

\‘

. "s‘

o Allegations made that would establlsh a lower burden of proof for ‘:::
the claimant against one or more defendants. %

All of these examples represent questions of law that;can be disposed
of by motion for summary adjudication. Though resolution of any of
them would not dispose of the entire "cause of action," -it would
nonetheless simplify the cause of action and reduce the oomplexlty of
the litigation. This bill, as introduced, would remove any
opportunity to do so and, in our opinion, would increase cost and
delay. ACIC has been involved in discussions of this measure with its
sponsors and other interested parties. Attached are amendments to SB
2594 as introduced that would remove our opposition to the measure;
the sponsors are still evaluating them and others that have been
offered.



The Honorable Alan Robbins
. May 3, 1990
page two

For these reasons, the Association of Californla Insurance ompanles
must respectfully oppose Assembly Bill 2594 as introduced, unless it
is amended to alleviate our concerns. We will be happy to ‘continue to
work with your office, the sponsors and others to attempt*;o reach

some accommodal
-

Counsel
TH:sah
Attachment )
cc: Members, Senate Judiciary Committee

Jim Provenza, Counsel
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May 3, 1990

Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

BE{ SB 2594 (Robbins) SUPPORT
Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard before the Senate
Judiciary Committee on May 8, 1990.

SB 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of action and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

Letns Dnive——

Larry Drivon
President

cc: Senate Judiciary Committee

1020 12th Street, 4th Fioor. Sacramento, CA 95814 « (916) 442-6902 « (800) 767-CTLA » FAX (916) 442-7734
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BILL REPORT

DATE: June 18, 1990

TO: Larry D. Doyle

Office of Governmental Affairs
Sacramento

Bill No. S.B. 2594
Bill Author: Robbins
Date Last Amended: May 7, 1990

CAJ POSITION: OPPOSE AMENDMENT TO SECTION 437¢(f) (Priority II)
SUPPORT AMENDMENTS TO BECTIONS 437c(b), (d) [IF
AMENDED) AND (g) (PRIORITY II)

1. The Committee supports the bill in the amended
version, which returns to bill to the existing state of the law
on the timing of making evidentiary objections. However, the
. language in subsection (d) at lines 26 and 27 of page 4 should be
: amended to conform to the language in subsection (b) at lines 37

and 38 on page 2. The language should be amended to provide in
~ subsection (d):

"Any objections not made at the hearing shall be deemed
waived."

The present language of subsection (d) seems to prevent
the making of any evidentiary objections in papers filed prior to

the hearing, which is a frequently used and appropriate way to
raise such objections.

2. The Committee opposes the proposed change to
subsection (f) of Section 437c. Summary adjudication of issues
is an important procedure for streamlining trials and
establishing important issues in an case which are not "causes of
action, affirmative defenses, or claims for damages." For
example, the determination of conflict of laws issues, such as
choice of law, is appropriate for summary adjudication, but would
not be allowed under the proposed amendment. Summary
adjudication of issues such as "duty" or "reliance" would also be
prevented. Determination of such issues does not establish the
entire cause of action, but the establishment of essential
elements of a claim by summary adjudication results in shorter
trials, and savings of resources for the parties, witnesses and
the courts. The Committee believes that most judges know the
difference between ultimate issues and evidentiary issues, and

Attachment 1
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that parties who abus
on evidentiary issues

3. The Committee supports the re
courts specify the reasons for their determ

summary judgment motions are granted or den
should be enacted.

JJ:bh

cc: John M. Seitman
Peter K. Shack
Monroce Baer -~

e the 437c¢(f) procedure by seeking rulings
are appropriately sanctioned.

quirement that the
inations, whether
ied. Subsection (g)
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PATRICIA M. SAYRE
A BADFEISIONA, CORPONAT OM
205t CAMINO DEL RIC §OUTH, SUITE 400
SAN DIECO. CALIFORNIA 92i08
TELEPMONE: (8:9) 287-0101
rax. (@19) 297+7956¢

DATE: July 9, 1990

FROM: Patricia M. Sayre
For the Committee
on Rules and Procedures of Court

TO: David C. Long
Director of Research

SUBJECT: Secretary Referral
Proposed New Rules and Guidelines
for Motions for Summary Judgment
and Motions for Summary Adjudication of Issues

1. Proposed Amendment to Rules of Court

The Committee on Rules and Procedures of Court
supports the proposed amendment to the rules for motions for
summary judgment and motions for summary adjudication of issues.
The Committee believes that a uniform rule in the detail set forth
in the proposed rules will provide one comprehensive, uniform
procedure with respect to these motions to the benefit of counsel
practicing in all jurisdictions in California.

The appendix should be modified in the following respect:

Section 6 (f) should be modified by substituting the
following language in place of the third paragraph of 6(f):

"Following this procedure avoids delay during the hearing
but it does not excuse production of the original at the hearing
except when the documents' existence and contents are admitted by
verified pleadings, answers to interrogatories, or responses or an
order of the court that the documents' existence and contents are
deemed admitted following a failure to respond to request for
admissions. If the documents' existence and contents have been
admitted, the moving papers should refer to the pleadings,
discovery or court order which contains the admission.”

The foregoing change is necessary so that the rule is
consistent with California Code of Civil Procedure Section 2033(k).
It would not be wise for the rule to imply that a matter is deemed
admitted by the mere failure to respond to requests for adnmissions
when the statute has been amended to provide that the matter is
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PaTRICIA M. SAYRE

Committee on Rules and
Procedures of Court .
Response/July 9, 1990

only "deemed admitted" as a result of an order by the court on a
noticed motion.

2. SB 2594

The Committee opposes Senate Bill 2594. SB 2594
would allow the parties to make evidentiary objections orally at
the hearing on the motion for summary judgment rather than making
them at least two court days prior to the hearing. In light of the
importance of a motion for summary judgment in conclusively
determining issues between the parties, the Committee believes that
it is more appropriate to continue to require written objections at
least two court days prior to the hearing on a motion for summary
judgment.

The Committee believes that it is inappropriate to delete
Cc.C.P. Section 437(c)(f). The parties should be able to move to
adjudicate issues which may not dispose of an entire cause of
action. Summary adjudication of issues is an effective way to
1imit the scope of discovery and provide greater predictability to
the outcome of the litigation. If the outcome of the litigation is
more predictable, the chances of settlement are greatly enhanced.
Although the proponents of SB 2594 indicate that motions for
summary adjudication of issues can be a source of abuse, courts are
provided with other mechanisms to limit and deter abuses without
depriving parties of their rights to seek summary adjudication of
issues. :

cc: Committee Members
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Chair
MARK A. NEUBAUER, Sante Monica
Vice-Chair
CEDRIC CHAO, San Francisco
Secretary
MICHAEL D. WHELAN, San Francisco
Treasurer
ANTHONY C. CHING, Los Angeles
Advisors
ROBERT AITKEN, Long Beachk
LAWRENCE W. CRISPO, Los Angeies
ALVIN H. GOLDSTEIN, JR., San Francisco
JAMES C. HAGEDORN, Sacramento
KURT W. MELCHIOR, San Francisco
JAMES V. SELNA, Newport Beach
DANIEL M. SKLAR, Los Angeles

State Bar Stoff Administrator
JANET K. CARVER, Son Froneisco

Monroe Baer

LITIGATION SECTION
THE STATE BAR OF CALIFORNIA

555 FRANKLIN STREET
SAN FRANCISCO, CA 94102-4498
(415) 561-8341

July 18, 1990

Office of Research
The State Bar of California
555 FPranklin Street

San Francisco,

CA. 94102

Re: Proposed Rules and Guidelines

for Motions for Summary Judgment and Motion for

Summary Adjudication of Issues

Dear Mr.

The Litigation Section has reviewed Secretary Referral containing
the proposed new rules and guidelines for summary judgment :
proposed by the Superior Court Committee of the Judicial Council.

The Litigation Section opposes the elimination of summary
These motions resolve issues which
streamline cases for trial and often assist the parties in

adjudication of issues.

Motions for Summary Judgment,

etc.

evaluation cases for settlement negotiations.

Executive Committee
MICHAEL D. BERGEISEN, San Franciseo
ELIHU M. BERLE, Los Angeles
CEDRIC CHAOQ, San Francisco
ANTHONY C. CHING, Los Angeles
MICHAEL BOYD HARRISON, Bakersfieia
ELLEN LAKE, Oakland
MARK MAZZARFLLA, San Diego
MARK A. NEUBAUER. Santa Monica
DAVID ROSENBERG. Sacramento
KENT RUSSELL, San Francisco
HELEN F. SWEENY, San Francisco
JULIA TACHTKAWA, Santa Monica
OLIVER W. WANGER, Fresno
MICHAEL D. WHELAN, San Francuco
JOSEPH R. ZAMORA, Los Angeles
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We recommend that objections to evidence produced in support of,
or in opposition to, motions for summary judgment, be deemed
waived, unless made in writing before the hearing or orally at
the hearing on the motion.

We recommend that the burden of proof on motions for summary

judgment be the same as the burden of proof at trial.



Monroe Baer
July 18, 1990

Proposed Rules and Guidelines

The Litigation Section supports the proposed rules and guidelines
in principle, particularly in light of the difficulties caused by
the lack of uniformity in local rules. We believe that the rules
should include a statement that these rules supersede all local
rules concerning motions for summary judgment and summary
adjudication of issues. Such a statement might be included in
Section 1, “General Considerations” in the Appendix on page 9.

During our consideration of this proposal we noted that some
rules were ambiguous and may create unnecessary burdens,
particularly for smaller law offices. The potential problem
areas are listed below:

Column format: This may result in statements of
undisputed facts that are much longer than necessary
(and wasting paper). (See pp. 4-5, Rules 343 (b),
343.1 (b); pp. 16-18, Example A and B.)

Statement of Undisputed Facts: This statement is
called a Statement of Undisputed Facts in 343.1 (a) (1)
but it seems that it should be called a Statement of
Disputed Facts. (p.5)

Statement of Disputed Facts (In Opposition to Motion
for Summary Judgment,etc): The requirement that the
moving party’'s statement of undisputed facts, including
recitation of evidence cited by moving party may be
burdensome and unnecessary. (p.5, Rule 343.1 (b))

Ad-judication of Issues: A separate statement of facts
is required if an alternate motion for adjudication of

issues is filed (i. e. two statements). (p.6, Rule
- 343.2) One statement may be sufficient for both
motions.

Order: This section should also provide that the order
be submitted to opposing counsel for approval prior to
submission to the court. Some procedure should be set
forth if the parties disagree concerning the proposed
order. .

Exhibits: Section 6 of the Appendix (pp. 11-15) states
that “[i]f 10 or more items of evidence are submitted”
the evidence should be contained in a separate

2
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Monroe Baer
July 18, 1990

document. This rule, if adopted, should contain a
definition of an “item” of evidence.

This section may require modification
concerning the method of labeling, marking and indexing
exhibits. For example, the name of the deponent must
be included on each page of the transcript which is
included. (p.14) Maybe a rule should be adopted
requiring court reporters to include this on each page
before these rules affecting motions for summary
judgment are adopted. The method of "highlighting”
depositoins (p.l15) should be clarified. Yellow
highlighting must be done manually because copying
machines cannot pick up highlighting. Thus, we suggest
that alternative methods of highlighting be permitted.

We have made suggestions concerning sections of the proposed
rules which should be considered before the rules and guidelines
are adopted. We do support the standardization of rules and
request a clear statement that these rules supersede local rules
affecting motions for summary judgment and motions for
adjudication of issues.

If you have any questions, please do not hesitate to contact me.

Sincerely,

Filew, - BerHacralh

HELEN SWEENY BEARDSWORTH

455 Golden Gate Ave. #6200
San Francisco, CA. 94102 !
(415) 557-0215

cc: Michael Whelan
Janet Carver
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THE STA) £ BAR OFFICE OF GOVERNMENTAL AFFAIRS
OF CALIFORNIA LLARRY DOYLE, Director

July 21, 1990

The Honorable Alan Robbins
Senator, 20th District
State Capitol, Room 5114
Sacramento, CA 95814

SB 2594 -- OPPOSE UNLESS AMENDED

Dear Senator Robbins,

The Board of Governors of the State Bar of California regrets to
oppose your Senate Bill 2594, unless it is amended to reinstate the
provisions permitting motions for summary adjudication of issues
(CCP Section 437c(f)).

The Board of Governors took this position by unanimous vote at its
July 21, 1990, meeting, upon recommendation of the State Bar's
Committee on the Administration of Justice, the Committee on Rules
& Procedures of Court, and the Executive Committee of the
Litigation Section. In the opinion of the board, and of the three
committees and sections mentioned, motions for summary adjudication
of issues are valuable and should be permitted because they can
streamline and simplify 1litigation, and because they can aid
settlement by permitting a more accurate assessment of the merits
of a case.

Full reports from the State Bar committees and sections mentioned
are attached for your consideration.

If you or your staff would like to discuss this issue further,
please contact David Long, Director of the State Bar's Office of
Research, at (415) 561-8373. Thank you.

Best ards,

LARRY /DOYLE
Director, Office of
Gqﬁernmental Affairs

Attachments

cc: Chair and Counsel, Assembly Committee on Judiciary
Chuck Vogel, President-elect, State Bar of California
David Long, Director of Research :
Patricia M. Sayre, Committee on Rules & Procedures of Court
Monroe Baer, Committee on the Administration of Justice
Helen Sweeny Beardsworth, Litigation Section .

915 L STREET, SUITE 1260, SACRAMENTO, CALIFORNIA 95814 TELEPHONE: (916) 444-2762 FAX: (916) 443-0562
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DATE: July 23, 1990

TO: Pam Pierson, Jim Pokorny, Ed Poll, Janean Stadler
FROM: Ruthe Ashley
SUBJECT: First draft of "THE LAW AND MR. FINNEGAN"

I received the first draft on Saturday at home and it looks good.
Dave went to work on it. Unfortunately, there wasn't time to send
you a copy before our conference call scheduled today. Therefore,
copies are being fed ex'ed to each of you today for arrival
tomorrow. I am postponing our conference call until Wednesday,
July 25, at 3:00 p.m.

In the meantime, I will give Dave the green light to finalize the
script. The substantive content looks terrific and, in my opinion,
only minor changes may be necessary. Dave thinks the script may be
longer than the 30 minutes designated for the video and some
cutting may be necessary. Keep that in mind.

I think it's important to have diversity in the casting of the
actors and actresses by including women and minorities. One of the
clients is now a woman, so concentration on including minorities
would be appropriate.

Thanks for all your time and cooperation. I think all is set for
our Friday program. If I don't hear from you by today, I will
assume you don't need assistance on anything else, such as cue
cards, etc.

You have reservations at the Stockton Hilton for Thursday night.
Remember, the five of you (including Cherie) meet at 7:00 p.m. at
the Hilton for dress rehearsal. Remember your list of tasks to do.

See you Friday morning.
cc: Gus Lee

Cherie Kerr
Dave Morgasen
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July 27, 1990

Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
595 Market Street, 30th Floor

San Francisco, California 94105

Re: Comment on Proposed New Rules and Guidelines
For Motions For Summary Judgment and Motions
For Summary Adjudication of Issues

Dear Ms. Tyler:

This letter is written in response to your
invitation to comment on the proposed new rules and
guidelines for Motions for Summary Judgment and Motions for
Summary Adjudication of Issues. As a civil litigation law
firm, we are deflnltely interested in the proposal. We
send this letter to v01ce our strong opposition in
particular to Senate Bill 2594, which would eliminate
summary adjudication of issues unless an entire cause of
action, affirmative defense or claim for punitive damages
can be resolved.

Our experience has demonstrated that Motions for
Summary Adjudication of Issues are particularly useful for
conserving trial time and expense, reducing the complexity
of litigation, and promoting settlement without the
necessity of trial. As you know, summary adjudication was
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Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
July 26, 1990

Page 2

designed to "adjudicat[e] issues in advance of trial so as

to save . . . time and expense." Beech Aircraft Corp. V.
Superior Court, 61 Cal. App. 34 501, 516, 132 Cal. Rptr.
541 (1976). "Since the length of trial is directly related

to the number of issues which must be argued, any procedure
which can get major issues adjudicated in advance of the
actual trial should result in saving considerable time and
expense." Id.

Summary resolution of significant disputed issues
has also been shown to promote settlement without the
necessity of trial by resolving significant and disputed
issues beforehand. "[I]t is the policy of the law to
discourage litigation and to favor compromise of doubtful
rights and controversies . . . ." 1Imen v. Glassford, 201
Cal. App. 3d 898, 912, 247 Cal. Rptr. 514 (1988); see,
LaBordi v. McKesson & Robins, Inc., 264 cal. App. 2d 363,
370, 70 Cal. Rptr. 726 (1968); Central Basin Water Dist. v.
Fossette, 235 Cal. App. 2d 689, 705, 45 Cal. Rptr. 651
(1965) .

Proposed Senate Bill 2594 would preclude the
resolution of significant questions of law which can
presently be summarily disposed of by way of a Motion for
Summary Adjudication of Issues. The following cases
demonstrate that summary adjudication of an issue as
opposed to an entire cause of action, can significantly
impact litigation and promote more efficient handling.

For example, summary adjudication of issues is
appropriate where a single cause of action is premised on
the existence of multiple alleged duties - and at least
some of the alleged duties are non-existent as a matter of
law. State Farm Fire & Casualty Co. v. Superior Court, 215
Cal. App. 3d 1455, 1461-62, 263 Cal. Rptr. 337 (1989)
(court summarily adjudicates that one of two claimed
statutory duties is non-existent).

Where a single cause of action is premised on
multiple alleged breaches of duties, and at least some of
the alleged breaches cannot give rise to liability as a
matter of law, summary adjudication is appropriate. Xing
v. State of California, 11 Cal. App. 34 307, 309, 89 Cal.
Rptr. 715 (1970) (plaintiff alleged that defendant
negligently constructed bridge, highway and levee; court
summarily adjudicated that construction of levee did not
give rise to liability).
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Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
July 26, 1990

Page 3

Summary adjudication is appropriate where there
is an issue regarding the choice of law to be applied in
resolving the litigation, e.q., Beech Aircraft Corp. v.
Superior Court, 61 Cal. App. 3d 501, 132 Cal. Rptr. 541
(1976) (trial court may summarily adjudicate whether
California or New Mexico tort law applies in resolving
wrongful death litigation).

Similarly amenable to summary adjudication is the
issue of "Whether in a breach of contract action, thers is
a contract, a breach, or [a release]. . . ." Beech
Aircraft Corp. v. Superior Court, supra, 61 Cal. App. 34 at
516; see, Niederer v. Ferreira, 150 Cal. App. 3d 219, 197
Cal. Rptr. 685 (1983) (court summarily adjudicates breach
of written guaranty by defendant; validity of "lack of
consideration" affirmative defense left as the only
remaining issue for trial); Carma Developers, Inc. V.
Marathon Development, 211 Cal. App. 3d 1360, 256 Cal. Rptr.
112 (1989) (court summarily adjudicates breach of contract
by defendant; proximate cause and damages are left as the
only remaining issues for trial); Cal-Veda Aircraft, Inc.
V. Superior Court, 179 Cal. App. 3d 435, 224 Cal. Rptr. 809
(1986) (court summarily adjudicates that an insurance
claimant was not a named insured; issue of whether coverage
existed by virtue of insurance company agent's
conversations with claimant left for resolution at trial).

The resolution of any of the above-described
issues would not have disposed of an entire cause of
action. However, their resolution nevertheless did
simplify the causes of action and reduced the complexity of
the litigation.

Conversely, Senate Bill 2594, which proposes to
eliminate Motions for Summary Adjudication of Issues unless
an entire cause of action is resolved, would increase costs
and delay and would hamper the efficient handling of cases.
Nor would the bill promote the settlement possibilities
which arise as a result of resolving significant and
disputed issues prior to trial.

As a firm familiar with the very useful purpose
served by a summary adjudication of issues, we strongly
oppose Senate Bill 2594, which we believe unnecessarily
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Administrative Office of the Courts
Attn: Arline S. Tyler, Attorney
July 26, 1990

Page 4

complicates litigation and deprives the litigants
themselves of p0551b111t1es for early resolution of
disputed matters.

Should you require any further comment, we would
certainly be happy to respond.

C
Very/ tduly youir’s,

bl

COLLINS, JR.

JPC/DBA/en
cc: Assembly Judiciary Committee
State Capitol

Senator Alan Robbins
State Capitol
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July 27, 1990
Senator Alan Robbins
State Capitol, Room 5114
Sacramento, Ca. 95814

RE: SB 2594 (Robbins) SUPPORT

Dear Senator Robbins:

The California Trial Lawyers Association supports SB
2594, which is scheduled to be heard before the Assembly
Judiciary Committee on August 8, 1990.

SB 2594 would eliminate summary adjudication of
issues and replace it with summary adjudication of causes
of action.

This change will simplify summary adjudication and
make it more efficient. Summary adjudication of issues
was originally intended to reduce the cost of litigation
by eliminating issues from a case at an early stage, but
it rarely serves that purpose. Summary adjudication of
issues often does not eliminate a cause of actiqn and
therefore saves little time but uses enormous judicial
resources. Also, SB 2594 'will help correct the abuses of
summary adjudication. These motions are often used by
the defense to run up more billable hours regardless of
merit; the motions are costly to bring and costly to
defend.

If you or a member of your staff would like to
discuss this issue further, please feel free to contact
me or one of our legislative representatives in
Sacramento.

Sincerely,

Larry Drivon
President

cc: Assembly Judiciary Committee

1020 12th Street, 4th Floor. Sacramento, CA 95814 « (916) 442-6902 « (800) 767-CTLA « FAX (916) 442-7734
Pacr, Wi

(800) 666-1917

" LEGISLATIVE INTENT SERVICE

Y
¢
%



ENAT LOOR_STATEM -8 ILL 2594

CONCURRENCE IN SENATE AMENDMENTS

MR. PRESIDENT AND MEMBERS:

SENATE BILL 2594 DEALS WITH A VERY TECHNICAL AREA OF CIVIL
PROCEDURE, THAT OF SUMMARY JUDGMENT AND SUMMARY ADJUDICATION.
THE BILL ATTEMPTS TO STREAMLINE THE SUMMARY ADJUDICATION PROCESS
TO THOSE MOTIdNS WHICH WILL ENTIRELY DISPOSE OF A CAUSE OF
ACTION. EXCEPTIONS ARE PROVIDED FOR PUNITIVE DAMAGES AND THE
ISSUE OF DUTY.

THE BILL IS A CAREFULLY CRAFTED COMPROMISE BETWEEN THE
JUDGES, TRIAL LAWYERS, BANKERS, INSURANCE COMPANIES AND BAR.
WHEN THE BILL LEFT THE SENATE, THE INSURANCE COMPANIES WERE
OPPOSED. NOW, THERE IS NO OPPOSITION WHATEVER, AND THE BILL
RECEIVED A 73-1 VOTE IN THE ASSEMBLY. I ASK FOR YOUR "AYE"

VOTE.

(800) 666-1917
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CALIFORNIA ADVOQCATES, NG,

Park Executive Bldg., 925 L Street, Suite 350, Sacramento, CA 95814 (916) 441-5050

August 30, 1990

The Honorable George Deukmejian
Governor, State of California
State Capitol

Sacramento, California 95814

Re: Sena 2594 (Robbins
Dear Governor Deukmejian:

Senate Bill 2594 by Senator Robbins has recently been approved
by the Legislature and will soon be to you for action. on
behalf of our client, the cCalifornia Judges Association, we
respectfully request your approval of the bill.

Senate Bill 2594 is a very important measure promoting judicial
economy and efficiency. Carefully crafted with representatives
of insurance companies, banks, trial lawyers, the State Bar, and
Judicial Council, the bill:

o eliminates summary adjudication of issues, while
retaining summary adjudication of causes of
action.

o at the request of insurance and Dbanking
interests, continues to permit summary

adjudication of the limited issues of punitive
damages and duties owed to plaintiffs by

defendants.

o provides that objections as to competency and
personal knowledge are waived unless raised at
hearings.

o requires incorporations by reference to matters

in the courts file to be made with specificity,
rather than to the entire file.

Judges familiar with this area have contended that summary
adjudication motions too often focus on fact-based issues which,
even when the motion is adjudicated, must be relitigated at
trial. In response, Senate Bill 2594 attempts to narrow these
motions in a manner which is both fair and acceptable to the
plaintiff and defense bar alike.
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The Honorable George Deukmejian
August 30, 1990
Page 2

Lengthy negotiations with all interested parties removed all
opposition to Senate Bill 2594 as finally enacted. Because an
important civil procedure issue is treated in a balanced and
fair manner, we respectfully urge your signature on Senate Bill
2594.

Sincerely,
%IW%—-

Michael D. Belote

MDB/el

cc: The Honorable Alan Robbins —
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Superior Court of the State of California

COUNTY OF SACRAMENTO
720 NINTH STREET
SACRAMENTO, CALIFORN!A 95814

RONALD B. ROBIE, JUDGE

September 5, 1990

Hon. George Deukmejian

Governor of California

State capitol

Sacramento, Ca. 95814

My dear Governor:

I respectfully request that you sign Senate Bill 2594 (Robbins) into law.

This bill would revise and streamline the provisions of the Code of Civil Procedure
relating to Summary Adjudication of Issues. It is sponsored by the California Judges
Association.

As a law and motion judge for nearly three years, I regularly see the misuse of the
present summary adjudication procedures. The result of attempts to adjudicate
'facts’ and issues which are not dispositive of causes of action or defenses is wasted
time by attorneys and the court.

The enactment of this bill will improve the administration of civil justice in our
state.

Respectfully yours,

NUNALD 9. ROBIE

Ronald B. Robie

cc: Senator Alan Robbins
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CHIEF JUSTICE

MALCOLM M. LUCAS
CHAIRPERSON

JUDICI1A L-‘C OUNCIL OF CALIFORNIA

ADMINISTRATIVE OFFICE OF THE COURTS
WILLIAM E. DAVIS LEGISLATIVE OFFICE
DIRECTOR RENAISSANCE TOWER
801 K STREET, SUITE 1800, SACRAMENTO 95814
MICHAEL KRELL . TELEPHONE 916-445-7524/ATSS 485-7524

ASSISTANT DIRECTOR -324- -
CEGIS AT FAX NO. 916-324-6778/ATSS 454-7558

September 17, 1990

Honorable George Deukmejian
Governor of California
State Capitol

Sacramento, CA 95814

Re: Senate Bill 2594 (Robbins) - Support

Dear Governor Deukmejian:

Senate Bill 2594 has passed the Legislature and is before you for action. The
bill would simplify civil proceedings by limiting the scope of summary judgment
proceedings both at trial and on appeal. The Judicial Council urges your
approval of this measure.

At present, motions for summary adjudication may be made with respect to various
issues which comprise a cause of action, and objections to evidence need not be
made at the time of hearing, but may be raised on appeal from any ruling. These
provisions of the law have proved burdensome to judges and to lawyers.
Substantial amounts of time must be expended in deciding summary judgment
motions, without corresponding reductions in the time required to dispose of the
action at trial. SB 2594 would limit summary judgment motions to situations
where an entire theory of recovery can be resolved, thus making better use of
resources. It would also require evidentiary objections to be raised in the
trial court saving time for appellate courts.

Senate Bill 2594 is a step in the right direction and would simplify law and
motion proceedings, reducing costs to the parties as well as to the court.

For the foregoing reasons we urge you to sign Senate Bill 2594.

Very kruly yours,

(//j ué/

. Birdlebough

Attorney

SCB:dk

2594/SB89/1

cc: Honorable Alan Robbins o
Member of the Senate
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October 9, 1990

Honorable Alan Robbins

State Capitol

Room 5114

Sacramento, California 95814

Dear Senator Robbins:

I am writing on behalf of the California
Judges Association (CJA) to extend our thanks
for your efforts during the past legislative
session.

First, your authorship of SB 801 which would
have provided a mechanism for counting justice
court judges' past years of service when their
pensions are computed by the Judges Retirement
System is appreciated. We appreciate your
recognition of the responsibility of the
lagislature to provide for retirement for all
judges in courts of record. SB 801 was stopped
py misunderstanding about its purpose on the
Assembly side. Next year, CJA, working with the
JRS and, we hope, your office, intends to push
for a similar bill to implement equal service
credit computation rights for justice court
judges.

We also appreciate your efforts to rationalize
the Judges Retirement System benefits -
structure. CJA understands that your bill, SB
2002, to extend the same survivor's benefit to
permanently disabled children of judges as is
granted under the Public Employees Retirement
Systgem, was derailed by hostility in the
Executive Branch and among some legislators that
had nothing to do with the bill's merits. Your
support of simple equity in the treatment of
chronically disabled adult children of judges
that apply to the handful of judges directly

affected by this legislation.

(800) 666-1917
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Honorable Alan Robbins
October 5, 1990
Page 2

SB 1993 was an example of a legisltor stepping
into a leadership vacuum in a controversial area
(in this case, division of JRS pension rights on
dissolution of a judge's marriage) while once
again litle help was forthcoming from the
administrative agency responsible for the
problem. CJA greatly appreciates your
willingness to try to craft a compromise that
preserved the community property rights of
spouses under the Judges Retirement Act. All of
these issues remain to be addressed, and we
certainly hope to work with you on their
resolution again during the next session of the
legislature.

Lastly, we want to thank you for your authorship
of SB 2594, the bill reforming summary
adjudication of issues. Streamlining the
subsection of California Code of Civil Procedure
section 437(c) will be a significant reform in
the handling of suits in California. SB 2594
generated considerable controversy among members
of the bar and interested businesses, and CJA
appreciates your determination to address those,
while preserving the basic integrity of those
objectives. The bill has now been chaptered and
we look forward to its implementation.

I intend to be in Sacramento as often as
possible, and I look forward to meeting with you
either later this year or early in the next
legislative session.

Sincerel

Warren C. Conklin
President

WCC/gw
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AUTHOR'S COPY  AUTRUR'S (OPY

UNFINISHED BUSINESS

" Bill No, #B 2594
. SENATE RULES COMMITTEE o
. Author: Robbine (D
Office of )
Senate Floor Analyses Amended: a/22/90
1100 J Street, Suite 120 “
445-6614 | Vote Required: Majority
Commitiea Votes: . o Senata Floor Vots: p. 6008, 5/24/90
Senate Bill 2594 An act to amend Section 437¢ of the Code of
5 Civil Procedure, relating to civil procedure.
: AT w0 | Bill read third time and presented by Senator Robbins.
Rasliicic —~ Roll Call
ErrrTe E The roll was called and the bill was passed by the fellowing vote:
Presley o F AYES (22) —Senators Al uist, A ﬂlﬂ. Boatwnght DBVIS Dills,
R"s"“ w Garamendi, Cecil Green roy Greene, Hart, Keene, Kopp,
pRict —< Lockyer, Marks, MeCorquodale, Mello, Petris, Presiey, Robhins,
igreon X RObﬂﬁ Bounthal Torres, and Watson,
Dpiis o UCY X NOES {12) — Senators Beverly, Craven, Doolittle, Hill, Leonard,
SEYCL \Lh) d Maddy, Morgan, Nielsen, Rogers, Royce, Russell, and Seymour.
Bill ordered transmitted to the Assembly.
1)L b W) >
Assambly Floor Vote: NOT AVAILABLE
{ . SUBJECT: Civil procedure: summary judgment and summary adjudication

BOURCE: California Judges Aagociation

DIGEST: Thim bill provides that motions for summary adjudication ke limitaed to
resolving causes of action, affirmative defenses and/or ¢laima for punitive damages.

Thig bill almso makes other spacified changes in summary adjudication proceduresa.

Apgembly Amendments (1) specify when a cause of action has no merit, and (2) epecify
whan a party may not move for a summary judgemant.

ANALYSIS: Existing law parmits a court to grant summary judgment where an action has
no merit or whare there is no defense to an action. A litigant is permitted to seak
sunmary adjudication of issuas ae part of, cor in lieu of, a motion for summary
judgmant .

Existing law requires a court to determine whather there exists a material triable
controversy as to aach partiecular issue and to specify the evidence which establishas
a triable issue of fact. The court is also required to identify those isaues which
are without subetantial controversy.

This bill would inetead require a court to determine:

1. whether there is a triabla issuse of fact ag to the casa ag a whole,

CONTINUED
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2. whether there is a triable igsue of fact as to particular causes of action and/or
. . +

affirmative defensas, and . -
b . ' ‘II"
- . ;

3. whethar there is a triable issue of fact as to punitive damages.

The bill specifies that a cause of action has no serit if one or more of the elaments
cannot be established. *

Existing case law permits an . objection to.the competsncy of a witness to be raised
for the first time on appeal ‘or by the appellats court itgalf.

This bill would expressly overrule cade law and require that evidentiary objectiona
and cbjections to the form and substanca of pleadings are waived unless made at the
court hearing on the motion for summary Jjudgment.

Exiating law permits the entire court file to ba incorporated by reference for the
purposa of resolving a motion for summary Jjudgment.

The bill would instead provide that any incorporation by reference of matter in the
court's file shall sat forth with specificity the exact document to which reference
ia made and shall not incorporate the aentire filae.

This bill provides that a party may not move for susmary judgement based on issues

asserted in a prior motion for summary adjudication and denied by the court, unless
that party establishes to the satisfaction of the court, newly discovered facts or

circumstances supporting the issues reassertad in the summary judgemant motion.

The purpose of this bill is to make the summary judgment procedure more efficient
to reduce the copportunity for abuse of tha procedure.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No
SUPFORT: (Unable to reverify support and oppositiocn due to time limitation.)

California Judgas Association (source)
California Trial Lawyers Associatlion

ARGUMENTS IN SUPPORT: Accerding to the sponsor, it ig a waste of court time to
attempt to rescolve issues if the resolution of those issusa will not result in
summary adjudication of a cause of action or affirmative defense. Since the causae of
action must still be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require summary adjudication of
issuaes only whare an entire cause of action, affirmative defense or claim for

punitive damages can be rescolvad.

The sponsor also stated that existing law can be abused by litigant attempts to
engage in a papar war by bringing motions to resolve numercous minute issues. The
sponsor states that many of these issues could ba more efficiently resolved through
requests for admisdion and other discovery procedures.

CONTINUED
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Bill No. SB 2594
SENATE RULES COMMITTEE
Office of Author: Robbina (D)
Senate Floor Analyses Amended: §/7/90
1100 J Street, Suite 120
445-6614 Vote Required:  Majority
Commities Votes: ‘ Senate Floor Vote:
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Assembly Floor Vote:

SUBJECT: Civil procedure: summary judgment and summary adjudication

SQURCE: California Judgea RAssociation

DIGEST: This bill provides that motions for summary adjudicatien be limited to
resolving causes of action, affirmative defenses and/or claims for punitive damaged.

This bill alsc makes other spacified changes in summary adjudication procedures.

ANALYSIS: Existing law parmits a court to grant summary judgment where an action has
no merit or where there ia no defense to an action. A litigant is permitted to eeek
summary adjudication of issues as part of, or in lieu of, a motion for summary

judgment.

Existing law requires a court to determine whethaer there exists a material triable
controversy a8 to each particular issue and to specify the evidence which entablishes
a triable issue of fact. Tha court is also required to identify thoge issues which
are without substantial controversy.

Thig bill would instead require a court to determine:
1. whether there is a triable issue of fact as to the case as a whola,

2. whether there is a triable issue of fact as to particular causes of action and/or
affirmative defenses, and

CONTINT'UH
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3. whether there is a triable imaue of fact as to punitive damagas.

Existing case law permits an objection to the competency of a witnass to be raised .
for the first time on appeal or by thae appellate court itself.

This bill would expressly overrule case law and require that evidantiary objections
and objactions to the form and substance of pleadinga are waived unlaess made at the
court hearing on the motion for summary judgment. :

Existing law permits tha entire court file to be incorporated by refaerence for the
purpose of resolving a motion for summary judgment.

The bill would instead provide that any incorporation by reference of matter in the
court's file shall sat forth with specificity the exact document to which refaerence
i= made and shall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure more efficient and
to reduce the opportunity for abuse of the procedure.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No
SUPPORT: (Verified 5/17/90)

California Judges Association (aocurce)
California Trial Lawyers Asscciation

OPPOSITION: (Verified 5§/17/90) .

California Aspociation of Insurance Companiesg

ARGUMENTS IN SUPPORT: According to the sponsor, it is a waste of court time to
attempt to resolve issues Lf the resclution of those lssues will not result in
summary adjudication of a cause of action or affirmative dafense. Since the cause of
action must still be tried, much of the same evidence will be reconsidered by the
court at the time of trial. This bill would instead require summary adjudication of
issues only where an entire cause of action, affirmative defense or claim for
punitive damages can be resclved.

The sponsor alsc states that existing law can he abuged by litigant attempts to
engage in a paper war by bringing motions to ragsolve numerous minute lssues. The
sponsor states that many of thess iasues could be more efficiently resolved through
requeats for admission and other discovery procedurssa.

The sponsor believes that the bill will save court time, reduca the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for abuse of the
summary judgmant procedure.

AR N O t Opponents also object because thaey believa the bill would
prevent summary adjudication of important iassues in situations such as the following:

1. Where there is an important issue as t¢ the legal or fiduciary relationship of
the plaintiff and one or more defendants. ‘ .

CONTINT‘I‘E‘I'\
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The sponsor balieves that the bill will save court time, r-duce the cost of

litigation for plaintiffs and defendants, and reduce the qppu:tunity for abuse of tha
summary judgment procedurs. ;

-

RIGtlm 8/23/90 Senate Floor Analysas




Date of Hearing: August 8, 1590

ASSEMBLY COMMITTEE ON JUDICIARY
Phillip Isenbherg, Chair

5B 2594 (Robhins) - As Amended: Aupust &6, 1990

ERIOR ACTION

Sen. Com. on JUD. 8-0 Sen. Floor 22-12

SUBJECT: This bill revises the lavs relating to summary judgments and summry
adjudication.

BACEGROUND

A party to an action may move for supmary iudgment by contending that the
action has no merit or that there is no defense thereto. A motion for summary
judgment must be supported or oppused by admiseible evidence (i.e. affidavite,
declarstions, admissions, answers to interrogatories, depositions and matters
of which judicial notice may be taken.) The motion shall be granted if the
court finds that there is no triable lssue as to any material fact. If an
issue of fact is presented the court must permit trial thereof. The purpose
of the summary procedure is to provide a method for prompt disposition of
actions in which there is no triable, material igsue of fact on which evidence
shall be taken. The mction ls not intended to test the sufficiency of the
pleadings, but rather to determine whether the issuea apparently ralsed are
merely the result of sham or adept pleading.

Generally the granting of a motion for summary judgment disposeg of the vhole
case (although in multiple party litigation, summary judgment may be granted
as to one party, leaving the others to litigate. Even if the court determines
that there are some triable issues in the case as a vhole, it may find chat
certain other issues "are without substantial controversy" and grant gupmary
adjudicatjon av to those issues., A decision that certain issues are without
substantial controversy does not end the action, but it does reduce the scope
of trial by eliminating the need to prove or disprove those issues at trial.
The court cannot summarily adjudicate issues if it is presented only with a
motion for summary judgment. When the moving party wants the court to
adjudicate issues a motion for gummary adjudication of isgues must be made.
At trial any issues which have been summarily adjudicated are deemed
established and the trial proceeds on the remaining issues.

DIGEST
Existing lgw:

1) Permits a court to grant summary judgment vhere an action has no merit or

- continued -




8B 2594

wvhere there is no defense to an action. A party may move for summary
adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

2) Requires a court to determine wvhether a materilal triable controversy
exists as to each particular issue snd to specify the evidence which
establishes a triable issue of fact. The court ls also required to
identify those issues vhich &re without substantial controversy.

3) Permits in case lavw, an objection to the competency of a witness to be
raised for the first time on appeal or by the appellate court itself.

4y Permits the entire court file to be incorporated by reference for the
purpose of resclving a motion for summary judgment.

This bhill:
1) HRequires 8 court to determine:
a) Vhether there is a triable issue of fact as to the case as a wholae.

b) Whether there is a triable issue of fact as to particular causaes of
action and/or affirmative defenszes.

c) Whether there is a trisble issue of fact as to punitive damages.

2)  Abrogates case lav by requiring that evidentiary objections and
objections to the form and substance of pleadings are waived unless made
at the court hearing on the motion for summary judgment.

3) Provides that any incorporation by reference of matter in the court's
file shall set forth with specificity the exact document to which
reference iz made and shall not incorporate the entire fila,.

FISCAL EFFECT

No significant fiscal impact anticipated. This bill will pot be referred to
the Committee on Ways and Means.

COMMENTS

1) Spongor'g Statemept. The California Judges Association (CJA) is the
sourca of this bill. According to CJA, it is a waste of court time to
attempt to resolve igsues if the resolution of those issues will not
result in summary adjudication of a cause of action or affirmative
defense. Since the cause of action must still be tried, much of the same
evidence will be reconsidered by the court at the time of trial. This
bill would instead require summary adjudication of issues only vhere an
entire cause of action, affirmative defense or claim for punitive damages
can be resolved.

= ¢ontinued -
Page 2
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engage in & paper var by bringing motions to resolve numerous minute
issues. The sponsor states that many of these igsues could be more
efficiently resolved through requests for admission and other discovery
procedures.

CJA also states that existing lav can be abused by litigant attempts to .

CJA states that the bill will save court time, reduce the cost of
litigation for plaintiffs and defendants, and reduce the opportunity for
abuse of the summary judgment procedure.

2} The California Court of Appeal has held that objections to the competency
of 2 witness are not waived even if a party fails to amake those
objections at the hearing. ¥itchel]l v, De Eotne 179 Cal.App.3d 965 and
Zukerman v, Pacific Savipge Bank 179 Cal.App.3d 1394,

This bill would re-enact language providing that evidentiary objections
not made at the hearing are waived and would specifically provide that
objections based on the failure to comply with the requirements of the
statute are wailved unless made at the hearing.

The bill also contains a statement of legislative intent that the rules
stated in the Witchell and Zukermap cases be overturned.

CJA states that it is necessary to overturn the above cases to prevent
relitigation and trial de novo of summary judgments in appellate court,
All evidentiary issues, except those relating to the competency of a
vitness, are waived unless first raised in the summary judgment hearing.
The sponsor believes that this should also be the rule for objections
related to vitness competency.

3) Currently, an entire court file may be incorporated for the purpose of
deciding & motion for summary judgment. This bill requires that only
material specifically identified may be so incorporated. According to
the sponsor, this prevents relitigation of the motion for summary
judgment in appellate court based on a document not considered by the
lower court in granting or denying the motion.

SUPFORT OPPOSITION

california Judges Association (source) Unknown
California Trial Lawyers Association

R. LeBov ‘ SB 2394
445-4560 Page 3
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2. Where there are allegations that a defandant owed a special duty of care to the
plaintiff.

3. Where there is an issue as to the appropriate burden of proof.

Opponenta state that the above examplaes represent guestion of law that can be
disposed of by motion for summary adjudicatien. Though resclution of any of the
issuas would not dispose of tha entire cause of action, opponents helieve it would
nonetheless simplify the cause of action and reduce the complexity of the litigation.
Opponents state that the bill, as introduced, would increase cost and delay.

RIG:1m 5/17/90 Senate Floor Analyseas



SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1989-90 Ragqular session

SB 2%94 (Robbins)

As amended May 7

Hearing date: May 15, 1990
Code of Civil Procedure
JRP/1hm

SUMMARY JUDGMENT
HISTORY

- Source: California Judges Association

Prior Legislation: None
Support: California Trial Lawyers Association

Opposition: California Association of Insurance Companies
(unless amended)

KEY ISSUES

SHOULD MOTIONS FOR SUMMARY ADJUDICATION BE LIMITED TO RESOLVING

CAUSES OF ACTION, AFFIRMATIVE DEFENSES AND/OR CLAIMS FOR PUNITIVE
DAMAGES?

SHOULD OTHER SPECIFIED CHANGES IN SUMMARY ADJUDICATION PROCEDURES
BE MADE?

PURPOSE
1. Scobe of motion for summary jydement

Existing law permits a court to grant summary judgment where an
action has no merit or where there is no defense to an action.

A litigant is permitted to seek summary adjudication of issues

ag part of, or in lieu of, a motion for summary judgment. .

A-10b
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Existing law requires a court to determine whether there exists
a material triable controversy as to each particular issue and
to specify the evidence which establishes a triable issue of

fact. The court is also required to identify those issues
which are without substantial controversy.

This bill would instead require a court to determine:

(a) whether there is a triable issue of fact as to the case as
a whole,

(k) whether there is a triable issue of fact as to particular
causes of action and/or affirmative defenses, and

(¢) whether there is a triable issue of fact as to punitive

damages.
2. Objectio to th Im a sub nce o ovin a o in
papers

Existing case law permits an objection to the competency of a

witness to be raised for the first time on appeal or by the
appellate court itself.

This bill would expressly overrule case law and require that
evidentiary objections and objections to the form and substance

of pleadings are waived unless made at the court hearing on the
motion for summary judgment.

3. atj b ence do nts ained in the co

file

Existing law permits the entire court file to be incorporated

by reference for the purpose of resolving a motion for summary
judgment.

The bill would instead provide that any incorporation by
reference of matter in the court's file shall set forth with
specificity the exact document to which reference is made andg
ghall not incorporate the entire file.

The purpose of this bill is to make the summary judgment procedure

more efficient and to reduce the opportunity for abuse of the
procedure.

COMMENT
1. judi i o s © on e issues
According to the sponsor, it is a waste of court time to

attempt to resolve issues if the resolution of those issues
will not result in summary adjudication of a cause of action or

(Hore) A'11b



SB 2594 (Robbins)
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affirmative defense. Since the cause of action must still be
tried, much of the same evidence will be recensidered by the
court at the time of trial., This bill would insteagd require
summary adjudication of issues only where an entire cause of

action, affirmative defense or claim for punitive damages can
be resoclved.

The sponsor also states that existing law can be abused by
litigant attempts to engage in a paper war by bringing motions
to resolve numerous minute issues. The sponsor states that
many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

The sponsor bhelieves that the bill will save court time, reduce
the cost of litigation for plaintiffs and defendants, and

reduce the opportunity for abuse of the summary judgment
procedure.

=5 evidence

The California Court of Appeal has held that objections to the

competency of a witness are not waived even if a party fails to

make those objections at the hearing. Witchell v. De Korme 179 .
Savi

Cal.App.3d 965 and Zukerman v, i k 187
Cal.App.3d 12394, '

This bill would re-enact language providing that evidentiary
objections not made at the hearing are waived and would
specifically provide that objections based on the failure to

comply with the requirements of the statute are waived unless
made at the hearing.

The bill also contains a statement of legislative intent that

the rules stated in the Witchell and Zukerman cases be
overtiurned.

The sponsor believes it is necessary to overturn the above
cases to prevent relitigation and trial de nove of summary
judgments in appellate court. All evidentiary issues, except
those relating to the competency of a witness, are waived
unless first raised in the summary Jjudgment hearing. The
sponsor believes that this should also be the rule for
objections related to withess competency.

Incorporation of the file

Currently, an entire court file may be incorporated for the

purpose of deciding a motion for summary judgment. This bill
requires that only material specifically identified may be so .
incorporated. According to the sponsor, this prevents

relitigation of the motion for summary Judgment in appellate

court based on a document not considered by the lower court in

A-12b
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granting or denying the motion.
ecisj

Under existing law a court must state the reasons for its

decision and specify the evidence relied upon only where it
denies a motion for summary judgment.

The bill would also require that a court, upon granting a

motion for summary judgment, to specify the reasons for the
decision and the evidence relied upon in making the
determination.

The sponsor believes that the above language will provide a
more equitable balance between plaintiffs and defendants.

oppesition

A major objection to the bill raised by the opposition, the
elimination of the ability to resolve punitive damages claims

by summary adjudication, has been resolved by the author's
amendments.

opponents also object hecause théy believe the bill would

prevent summary adjudication of important issues in situations
such as the following:

(a) Where there is an important issue as to the legal or

fiduciary relationship of the plaintiff and one or more
defendants.

(b) Where there are allegations that a defendant owed a
special duty of care to the plaintiff.

(c) Where there is an issue as to the appropriate burden of
proof.

Opponents state that the above examples represent question of
law that can be disposed of by motion for summary adjudication.
Though reseclution of any of the issues would not dispose of the
entire cause of action, opponents believe it would nonetheless
simplify the cause of action and reduce the complexity of the

litigation. Opponents state that the bill, as introduced,
would increase cost and delay.

Opponents have suggested amendments that would allow resolution
of the issues such as those listed above.

e e o de ke e e e e e
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Governor of California
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Pursuant to your request, we have reviewed the

above-numbered bill authored by
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The digest
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UNFINISHED BUSINESS

Bill No. SB 2594
SENATE RULES COMMITTEE
Office of Author: Robbins (D)
Senate Floor Analyses Amended: 8/22/90
1100 J Street, Suite 120
445-6614 Vote Required: Majority

Committee Votes:

Senate Floor Vote:

p. 6008, 5/24/90

s UIDICIARY N T T e e
SR 3594 Senate Bill 2584—An act to amend Section 437c of the Code of
e OF RLASIR -G Civil Procedure, relating to civil procedure.
TREYORS: . ATE Bill read third time and presented by Senator Robbins.
Doglittle
Keene 7 Roli Call
HaLks L The roll was called and the bill was passed by the following vote:
etris e . . . . ™~
Presley ¥ AYES (22)-—Senators Alquist, Ayala, Boatwright, Davis, Dills, S
obert] 2 Garamendi, Cecil Green, roy Greene, Hart, Keene, Kopp, -
Rovee — Lockyer, Marks, McCorquodale, Mello, Petris, Presley, Robbins, g
falson = Roberti, Rosenthal, Torres, and Watson. ©
Davs (VOI_ p NOES (12)—Senators Beverly, Craven, Doolittle, Hill, Leonard, =)
Lockyer [Ch) L Maddy, Morgan, Nielsen, Rogers, Royce, Russell, and Seymour. S
Bill ordered transmitted to the Assembly.
JoTAL: b4 w
Assembly Floor Vote: NOT AVAILABLE g
i
SUBJ t Civil procedure: summary judgment and summary adjudication w
'_
P
SOURCE: California Judges Association E :
Z
=
DIGEST: This bill provides that motions for summary adjudication be limited to ;'
resolving causes of action, affirmative defenses and/or claims for punitive damages. f
)
This bill also makes other specified changes in summary adjudication procedures. 8
. —

Assembly Amendments (1) specify when a cause of action has no merit, and (2) specify ::‘

when a party may not move for a summary judgement. "s“
‘.-.

|
ANALYSIS: Existing law permits a court to grant summary judgment where an action has ﬂf
no merit or where there is no defense to an action. A litigant is permitted to seek
summary adjudication of issues as part of, or in lieu of, a motion for summary
judgment.

Existing law requires a court to determine whether there exists a material triable
controversy as to each particular issue and to specify the evidence which establishes
a triable issue of fact. The court is also required to identify those issues which
are without substantial controversy.

This bill would instead require a court to determine:

1. whether there is a triable issue of fact as to the case as a whole,

CONTIN
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2. whether there is a triable issue of fact as to particular causes of action and/or
affirmative defenses, and :
3. whether there is a triable issue of fact as to punitive damages.

The bill specifies that a cause of action has no merit if one or more of the elements
cannot be established.

Existing case law permits an objection to the competency of a witness to be raised
for the first time on appeal or by the appellate court itself.

This bill would expressly overrule case law and require that evidentiary objections
and objections to the form and substance of pleadings are waived unless made at the
court hearing on the motion for summary judgment.

Existing law permits the entire court file to be incorporated by reference for the
purpose of resolving a motion for summary Judgment.

The bill would instead provide that any incorporation by reference of matter in the
court's file shall set forth with specificity the exact document to which reference
is made and shall not incorporate the entire file.

This bill provides that a party may not move for summary judgement based on issues

asserted in a prior motion for summary adjudication and denied by the court, unless
that party establishes to the satisfaction of the court, newly discovered facts or

circumstances supporting the issues reasserted in the summary judgement motion.

The purpose of this bill is to make the summary judgment procedure more efficient and
to reduce the opportunity for abuse of the procedure.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No
SUPPORT: (Unable to reverify support and opposition due to time limitation.)

california Judges Association (source)
California Trial Lawyers Association

ARGUMENTS IN SUPPORT: According to the sponsor, it is a waste of court time to

-
attempt to resolve issues if the resolution of those issues will not result in ;“:‘
summary adjudication of a cause of action or affirmative defense. Since the cause of :-:
action must still be tried, much of the same evidence will be reconsidered by the %

court at the time of trial. This bill would instead require summary adjudication of
issues only where an entire cause of action, affirmative defense or claim for
punitive damages can be resolved.

The sponsor also states that existing law can be abused by litigant attempts to
engage in a paper war by bringing motions to resolve numerous minute issues. The
sponsor states that many of these issues could be more efficiently resolved through
requests for admission and other discovery procedures.

CONTIN PE -4
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The sponsor believes that the bill will save court time, reduce the cost of
litigation for plaintiffe and defendants, and reduce the opportunity for abuse of the

summary judgment procedure.

RJG:1m 8/23/90 Senate Floor Analyses
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OFFICE OF THE GOVERNOR RELEASE: Immediate

Sacramento, CA 95814

Robert J. Gore, Press Secretary #651
Anita MacKenzie, Assistant Press Secretary

Susan Trowbridge, Assistant Press Secretary

916/445-4571 9/30/90

Governor George Deukmejian has signed the following bills:

AB 312 Eastin, D-Union City. Continues provisions of
current state law regarding the Greater Avenues for Independence
(GAIN) program which comply with federal law regarding the Job
Opportunities and Basic Skills program contained in the 1988
Family Support Act. Urgency.

AB 2459 Klehs, D-San Leandro. Adds podiatrists to the list
of licensees who may be reimbursed for any policy benefits theyv
provide an insured person, as long as those services are within
the scope of the practice of the licensee.

AB 2617 TFelando, R-San Pedro. Anéhorizes the Department of
Social_Services to obtain criminal history information from law
enforcement agencies when reviewing an applicant’s request for a
license or special permit to operate a community care facility, a
foster family home, an adoption agency, or a certified family
home.

AB 2729 Areias, D-Los Banos. Requires creditors to notify
co-signers at the time they notify a primary obligor of a
delinquent or defaulting obligation on a consumer credit contract.

AB 2910 Margolin, D-Los Angeles. Makes numerous changes to
the workers’ compensation sections of the Insurance, Unemployment
Insurance and‘Labor Codes.

AB 3087 Hayden, D-Santa Monica. Permits the court to
aggregate the value of property taken, damaged or destroyed by a
person convicted of multiple felony charges to determine if an
additional one or two year sentence enhancement term should be
imposed.

AB 3228 Frazee, R-Carlsbad. Clarifies and expands statutes
governing the imposition of development fees.

AB 3243 TLancaster, R-Covina. Enacts changes to provisions
'regulgting vehicle-related occupational licenses in order to make

these provisions consistent among the various license categories.
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SB 247C C. Green, D-Los Argeles. Authorizes PERS to add six
auditors to audit reports submitted by employers; furnish the PERS
Board with any third party or internal audits and requires PERS to
prepare a study of the'accuracy of public agency payroll reporting
procedures and report to the legislature. Urgency.

SB 2494 Vuich, D-Dinuba. Prohibits a financial institution
doing business in california from selling any non-federally
insured security of its holding company, parent company Or an
affiliated company in any office at which it accepts deposits.

>SB 2522 Davis, R-Chatsworth. Deletes the imposition of a
fine as an alternative to state prison for a person who commits a
vehicle-related offense and who has suffered a prior felony
conviction for a similar offense. Urgency.

SB 2577 Kopp, I-San Francisco. Extends the requirement that

county assessors and recorders provide change of ownership reports

to recent homebuyers.

SB 2594 Robbins, D-Tarzana. Provides that motions for

summary adjudication be limited to resolving causes of action,
affirmative defenses and/or claims for punitive damages.

SB 2602 Keene, D-Benicia. Allows the Director of General
Services to build, at a specified site, a library and courts annex

building complex for the california State Library and related

facilities. TUrgency.
SB 2722 C. Green, D-Los Angeles. Requires retailers selling
vehicles to meet specified advertising standards governing vehicle

dealers.

SB 2808 Vuich, D-Dinuba. Makes various change sin the Horse

Racing Law related to the funding of fairs.

SB 2832 Robbins, D-Tarzana. Authorizes the Department of

Insurance to increase its regulatory fees once a year with 90 days

prior notice.

SB 2899 C. Green, D-Los Angeles. Increases the statutory

ceiling for fees which may be assessed by the Board of Landscape

Architects.
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€r 0504 (Rebbins-T) - Summary Judgment: adjucication
: J

Provides that motions for summary adjudication be limited to resolving
ceuses of acuion, affirmative defenses and/or claims for punitive damajes.

Makes other specified changes in summary adjudication procedures,

Chapter 1561, Statutes of 1990

SB 2627 (Beverly-R) - Small Claims

Reorganizes and simplifjes the statutes pertaining to small claims for the
benefit of non-attorney users.

Chapter 1305, Statutes of 1990

SB 2675 (Marks-D) - Courts: Vexatious Litigants

Revises the definitions of plaintiff, defendant, litigation, and vexatious
litigant. Authorizes a court, upon its own motion or that of a party, to
enter a prefiling order which prohibits a vexatious litigant from filing
any new litigation in the court of this state in propria persona without ™
obtaining leave of the presiding judge of the court where the litigation
is proposed to be filed. Requires the clerk of the court to provide the
Judicial Council of prefiling orders issued pursuant to the bill, and
would require the Judicial Council to maintain a record of vexatious
litigants. ' .

Chapter 621, Statutes of 1990

SB 2748 (Deddeh-D) - Statutes of Limitation: Asbestos

Provides that the statute of limitations period for a public entity to
bring a property damage action against a manufacturer for damages based
upon the costs of treating or removing asbestos materials located in any
building or facility owned by the public entity, be set at three years
from the date the public entity knew or reasonably should have known that
the asbestos material posed a significant health hazard for the building’s
occupants, as specified.

Vetoed by the Governor

SB 2766 (Rovce-R) - Civil Procedure

Authorizes a court, in addition to any award, to assess punitive damages
against a plaintiff as specified.

Chapter 887, Statutes of 1990

-197-
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