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LEGISLATIVE HISTORY REPORT AND ANALYSIS 
 
 
 
Re: North Carolina House Bill 53xx (Holmes – 1996) 
 Chapter 18-es2, Statutes of 1996 
 
 
The legislative history of the above-referenced bill is documented by materials♦ 
itemized in one declaration. We discuss North Carolina General Statutes section 
108A-57 below.   
 
NORTH CAROLINA HOUSE BILL 53XX (HOLMES – 1996) 
CHAPTER 18-es2, STATUTES OF 1996 
 
North Carolina General Statutes section 108A-57 was amended in 1996 following 
legislative approval of House Bill 53 of the second extraordinary session. (See 
Exhibit #1d)  Representative George Minton Holmes, co-chair of the House 
Appropriations Committee, introduced the bill on July 10, 1996.  (See Exhibit #1a) 
This act was entitled: “the Current Operations and Appropriations Act of 1996.” 
(Id.)   
 
House Bill 53xx was assigned to the House Rules, Calendar and Operations of the 
House.  (See Exhibit #2)  House Bill 53xx was referred to the House Committee on 
Appropriations and the Senate Committee on Pensions & Retirement and 
Insurance, as well as the Senate Appropriations Subcommittee on Human 
Resources where policy issues raised by the bill were considered. (See Exhibits #4 
through #7)  The fiscal ramifications of the bill were considered by the Senate 
Finance Committee.  (See Exhibit #2)  House Bill 53xx was amended by the Senate 
Appropriations Committee “substitute.”  (See Exhibits #1b and #2)  
 
The House failed to concur with the Senate amendments and a Conference 
Committee was appointed.  The purpose of a Conference Committee is to bring 
together members from each House, in an attempt to reach a compromise on a bill’s 
language which is acceptable to both the House and the Senate.  The Conference 
Report was adopted by both Houses.  (See Exhibit #2) [We were not able to obtain 

                                                 
♦ For information on document numbers, research policies, request for judicial notice and more, 
please visit www.legintent.com and click on “Research Aids and Policies” and “Points and 
Authorities” at the bottom of the web page. 
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this report from North Carolina.]  House Bill 53xx was ratified on August 8, 1996 
and recorded as Session Law 1996, Chapter 18es-2.  (See Exhibit #1d) 
 
As introduced on July 10, 1996, House Bill 53xx was entitled: 
 

AN ACT TO AMEND THE BUDGET AND TO APPROPRIATE 
FUNDS FOR PUBLIC EDUCATION AND FOR 
SALARY INCREASES FOR TEACHERS AND STATE 
EMPLOYEES. 

(See Exhibit #1a) 
 
At the time of the adoption of the Senate Committee on Appropriations substitute, 
the bill was amended to be entitled: 
 

AN ACT TO MODIFY THE CONTINUATION BUDGET 
OPERATIONS APPROPRIATIONS ACT OF 1995, AND 
THE EXPANSION AND CAPITAL IMPROVEMENTS 
APPROPRIATIONS ACT OF 1995, AND TO MAKE 
OTHER CHANGES IN THE BUDGET OPERATIONS 
OF THE STATE. 

(See Exhibit #1b) 
 

We were able to obtain the Senate Committee on Pensions and Retirement/ 
Insurance/State Personnel file relating to House Bill 53xx.  (See Exhibit #4)  This 
material did not offer specific information on your particular area of focus.  (Id.) It 
did provide some insight as to the amendment process, or lack thereof, for House 
Bill 53xx during the course of the extraordinary session: 
 

The Senate Committee on Pensions & Retirement/Insurance/State 
Personnel met at 11:00 a.m. on Tuesday, July 16, 1996, at Senator 
Soles’ desk in the Senate Chamber during a recess of the session.  
Fourteen members of the Committee were present. 
(See Exhibit #4)   

 
According to our research, North Carolina does not provide minutes for its 
Conference Committees.  Although House Bill 53xx recommended a “LRC study” 
as a part of the bill, we could not locate this study.  (See Exhibit # 10) 
 
After its introduction, House Bill 53xx was amended two times before it was 
enacted into law.  (See Exhibit #1b through #1d)  A full understanding of 
legislative intent may be dependent upon knowing about the various proposals as 
introduced into the bill and then as amended throughout the bill’s consideration by 
the Assembly and the Senate Committees reviewing this measure.  (Id.)  This can 
be particularly helpful where your focus is on specific language; by contrasting that 
enacted with the prior proposals in the bill one can gain insight as to the intended 
meaning or the apparent controversy generated by the language of interest.  (Id.)  
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North Carolina General Statutes section 108A-57: 
 
The proposal to amend North Carolina General Statutes section 108A-57 first 
appeared in House Bill 53xx in the Senate Appropriations Committee substitute for 
the bill, adopted July 16, 1996. (See Exhibit #1b, page 129)  At this time, the 
Senate proposed to make both grammatical and substantive changes to the language 
of section 108A-57, under the heading of “Medicaid Subrogation Change.” (Id.)  
These changes were located in “Section 24.1A (a)” of the Act and were “requested 
by Senator Martin of Guilford.”(Id.) 
  
You will note that this language was not evident in the next version of the bill, 
although it was engrossed on the same July 16, 1996 date.  (See Exhibit #1c) It is 
our understanding that North Carolina engrosses its bills prior to re-referral of the 
bill to another committee; when requested by the presiding officer; when requested 
by a standing committee; and after final passage by a chamber, before its 
transmittal to the other chamber.  It is possible that the language did not appear in 
the engrossed version of House Bill 53xx as the result of the hurried nature of the 
extraordinary session. 
 
Although North Carolina does not maintain minutes from its Conference 
Committees, and no printed version of the bill exists directly showing the 
Conference Committee’s proposed amendments; a close examination of the 
chaptered version of House Bill 53xx as compared to the July 16, 1996 version, 
provides one with that information.  (See Exhibit #1b, page 129 and Exhibit #1d, 
pages 147 through 149)   
  
Careful review of the documents enclosed may help you locate discussion related 
to the issue before you on section 108A-57. If you are unable to find specific 
discussion regarding your research question, the materials enclosed herewith may 
provide you with an arguable assessment of the goals and purpose that could be 
applicable to your particular situation.  This would permit you to draw some 
conclusions based upon the assumption that the language of interest to you was 
intended to be consistent with the overall goal of the legislation.   
 
Any analysis provided in this report is based upon the nature and extent of your 
request to us, as well as a brief review of the enclosed documents.  As such, it must 
be considered tentative in nature.  A more conclusive statement of the impact of the 
legislative history in your case would be dependent upon a complete understanding 
of all of the factual issues involved and the applicable legal principles. 
 
We appreciate the opportunity to provide this assistance and hope that these efforts 
will be of value to you. 
 
 
 
 
 
 
W:\Worldox\WDOCS\WORKPROD\99999\99mas\00191309.DOC 
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DECLARATION OF JENNY S. LILLGE 
 
 

I, Jenny S. Lillge, declare:  
 

I am an attorney licensed to practice in California, State Bar No. 265046, 
and am employed by Legislative Intent Service, Inc., a company specializing in 
researching the history and intent of legislation. 
 

Under my direction and the direction of other attorneys on staff, the 
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all 
documents relevant to the enactment of North Carolina House Bill 53xx of 1996.  
House Bill 53xx was approved by the Legislature and was enacted as Session Law 
18es-2 of the Statutes of 1996.   
  

The following list identifies all documents obtained by the staff of 
Legislative Intent Service, Inc. on North Carolina House Bill 53xx of 1996.  All 
listed documents have been forwarded with this Declaration except as otherwise 
noted in this Declaration.  All documents gathered by Legislative Intent Service, 
Inc. and all copies forwarded with this Declaration are true and correct copies of 
the originals located by Legislative Intent Service, Inc.  In compiling this 
collection, the staff of Legislative Intent Service, Inc. operated under directions to 
locate and obtain all available material on the bill.  
 
 
NORTH CAROLINA HOUSE BILL 53XX OF 1996: 
 

 1. All versions of House Bill 53xx (Holmes-1996); 
 2. History of House Bill 53xx from the 1996 2nd Special 

Session;  
 3. Excerpt regarding House Bill 53xx from the Journal of the 

House of Representatives, 1996; 
 4. Minutes regarding House Bill 53xx prepared by the Senate 

Committee on Pensions and Retirement/Insurance/State 
Personnel; 

 5. Excerpt regarding General Statutes Section 108A-57 from 
the legislative bill file of the Senate Committee on Pensions 
and Retirement/Insurance/State Personnel on House 
Bill 53xx; 
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6. Committee Report of House Bill 53xx prepared by the 
Senate Committee on Pensions and 
Retirement/Insurance/State Personnel, dated July 16, 1996; 

 7. Minutes regarding House Bill 53xx prepared by the Senate 
Committee on Appropriations Subcommittee on Human 
Resources; 

 8. Excerpt regarding House Bill 53xx from the Journal of the 
Senate, 1996; 

 9. Campbell Law Review article, entitled, “Orders from on 
High…” prepared by Allan N. Trask, III, Volume 30:471, 
dated July 7, 2008; 

10. Excerpts regarding House Bill 53xx from the Legislative 
Research Commission publications, as follows: 

  a. “Non-Standing Committees Interim Studies,” 
 prepared by the Research Division of the Legislative 
 Services Office, dated February, 1997, 

 b. ”Commission Activities 1995-96 Biennium  
 Summaries,” 1997 Session; 

 11. Excerpt regarding House Bill 53xx from the Summaries of 
Substantive Ratified Legislation, prepared by the Research 
Division of the North Carolina General Assembly, 
November 1996; 

 12. Excerpt regarding House Bill 53xx from the North Carolina 
Legislation 1996, prepared by the Institute of Government at 
the University of North Carolina at Chapel Hill, 1996. 

 
 

I declare under penalty of perjury under the laws of the State of California 
that the foregoing is true and correct.  Executed this 29th day of October, 2012 at 
Woodland, California. 
 
 
 

_______________________________ 
      JENNY S. LILLGE 
 
 
 
 
 
 
 
 
 
 
W:\Worldox\WDOCS\OOSB\nchb\53\00176478.DOC 
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<< Previous: H52

1996-97 BUDGET CHANGES-2
Text Fiscal Note
Edition 1 [HTML] -
Edition 2 [HTML] -
Edition 3 [HTML] -
SL 1996-18es2 [HTML] -

Status: RATIFIED CH.0018 on 08/03/1996

Sponsors
Primary: George Holmes;

Co: Cary Allred; Billy Creech; Theresa Es
Joanne Sharpe; Cynthia Watson;

Attributes: Public;   Affects Appropriations;   Text has

History 
Date Chamber Action
07/10/1996 House Referred to Committee on Rules, Calendar, and Operations of the House
07/10/1996 House WITHDRAWN FROM COMM
07/10/1996 House Re-referred to Committee on Appropriations
07/10/1996 House REPTD FAV
07/10/1996 House CAL PURSUANT RULE 36(A)
07/10/1996 House PLACED ON CAL FOR 07-10
07/10/1996 House PASSED 2ND & 3RD READING
07/11/1996 Senate REC FROM HOUSE
07/11/1996 Senate Referred to Committee on Appropriations
07/16/1996 Senate REPTD FAV COM SUBSTITUTE
07/16/1996 Senate COM SUBSTITUTE ADOPTED
07/16/1996 Senate Re-referred to Committee on Pensions & Retirement and Insurance
07/16/1996 Senate REPTD FAV
07/16/1996 Senate Re-referred to Committee on Finance
07/16/1996 Senate REPTD FAV
07/16/1996 Senate AMENDMENT WITHDRAWN #1
07/16/1996 Senate AMEND ADOPTED #3,4,5,6&7
07/16/1996 Senate AMEND RECON #3
07/16/1996 Senate AMEND FAILED #3
07/16/1996 Senate AMEND ADOPTED #2
07/16/1996 Senate AMEND RECON #6
07/16/1996 Senate AMEND FAILED #6
07/16/1996 Senate PASSED 2ND & 3RD READING
07/17/1996 House REC TO CONCUR S COM SUB
07/17/1996 House Referred to Committee on Rules, Calendar, and Operations of the House
07/23/1996 House WITHDRAWN FROM COMM
07/23/1996 House PLACED ON CAL FOR 07-23
07/23/1996 House FAILED CONCUR IN COM SUB
07/23/1996 House CONF COM APPOINTED
07/23/1996 Senate CONF COM APPOINTED
08/03/1996 House CONF COM REPORTED

North Carolina General Assembly - House Bill 53 Information/History (1... http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=199...
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08/03/1996 House CONF REPORT ADOPTED
08/03/1996 Senate CONF COM REPORTED
08/03/1996 Senate CONF REPORT ADOPTED
08/03/1996 House RATIFIED CH.0018

Note: a bill listed on this website is not law until passed by the House and the Senate, ratified, and, if required, signed by t

Bill Number: 
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l\{lNl I tES

.it'.NATE ('( tMMl'flBI: ON PENSIONS & Rl i l ' l REM ENl /tNSU RANC ta,'
STATL PI:RSONNEI,

I u l y ' 16 ,  1996

'fhe 
Senale ('omnrinec on Pensions & Relircmenvlnsuranceislate Pcrsonnel met at | | :00

d.m. on luesda1. July" 16. 1996. at Senator Solcs' desk in thc Senate ('hanrber during a
recess of the session. Fourleen members of thc Conrrnitlcc were present.

Ilre purpose of thc meeting r'r'as lo discuss special pro':'rsions rclating to thc State
Ret i rement  Systerr r  in  SHNAIE COMMIT' I I :1 . .  StJt lSI lT l l ' l - t :  FOR t lo t is t r  B l l . t .5 t ,
AN A( ' t  l .o  MOI) |FY l  l l l l  ( 'ON' l - lNt IA t lON BtJDGt: ' f  oPt :Rn 

' I IONS

APPROPRIAI  l ( )NS A( l ' l 'oF lee5.  AND 1 ' l lE EXPANSION ANt)  Cr tPAl l 'A l .
IMPROVEMF.NI'S APPROPRIATI()NS i\(lT'OF 1995. AND I'() MAKE O'tl lFlR
CHANGF-S N'l ' l lE l lt lD(it1l ' OPF.RAI'ION Ofj 't l{E STAl'tr.

Mr. Stanley Moore, F'iscal Analy'st. explained rhe firsr provision, The bill provides
effective October I . | 996. for posl-retiremenl increases of ( | ) 4.-l percent in allowances
of retirees and other beneficiaries wlto cotnlnenced retirement on and before July | , l9t)5
and t I ) a pmrated portion of 4..1 pencent in the allowances of retirees and other
beneficiaries who commenced retiremcnl from August | , I 995 through July | , 1996,
hased on the ratio of the nuntbcr of months of relircnrenl to thc lotal of months in thc
eligibilin period. (('opv of Actuarial Note attrchcd. ) l}is provisi<.rn r,r'as approve{ upgn
motion of Senator Pl-vler.

lhe st'cond prorision rclalcd to a cltange in thc'i\ lecklcnburg t.aw ()tl icers' l:mergcncy
and Pension tund. lt incrcases the death benefit pavable from the lr.mergency and
Pension Fund of the count]- lbr an,v law enforcement ollicer who is killed while in the
performance of duty from a maximum of $500 to an)'amount up to a maximunr of
$10.000. The bill also allows the board to usc funds in the Emergency and Pensron Fund
to pmvide scholarships to dependent children of officers u'ho are cither kitled or become
totally disabled while in thc perlbrmance of their dutl'. The Special Provision also
r€peals the disatrilit;* hencfit of $75 pcr month. (Copv of Actuarial Note attached. )
This provisions was approl'cd upon motion of Scnator ('onder.

Scnator Plller moved that the Scnale ('onrrnittcc Srrbstitute lbr llouse Bilt 53 tre given a
farorahle rcpon. Motion carried

o
'+  . -+- /

-{;a-{l+t*tt:*J
r. Committ'ee Clerk
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d.m. on luesda1. July" 16. 1996. at Senator Solcs' desk in thc Senate ('hanrber during a
recess of the session. Fourleen members of thc Conrrnitlcc were present.

Ilre purpose of thc meeting r'r'as lo discuss special pro':'rsions rclating to thc State
Ret i rement  Systerr r  in  SHNAIE COMMIT' I I :1 . .  StJt lSI lT l l ' l - t :  FOR t lo t is t r  B l l . t .5 t ,
AN A( ' t  l .o  MOI) |FY l  l l l l  ( 'ON' l - lNt IA t lON BtJDGt: ' f  oPt :Rn 

' I IONS

APPROPRIAI  l ( )NS A( l ' l 'oF lee5.  AND 1 ' l lE EXPANSION ANt)  Cr tPAl l 'A l .
IMPROVEMF.NI'S APPROPRIATI()NS i\(lT'OF 1995. AND I'() MAKE O'tl lFlR
CHANGF-S N'l ' l lE l lt lD(it1l ' OPF.RAI'ION Ofj 't l{E STAl'tr.

Mr. Stanley Moore, F'iscal Analy'st. explained rhe firsr provision, The bill provides
effective October I . | 996. for posl-retiremenl increases of ( | ) 4.-l percent in allowances
of retirees and other beneficiaries wlto cotnlnenced retirement on and before July | , l9t)5
and t I ) a pmrated portion of 4..1 pencent in the allowances of retirees and other
beneficiaries who commenced retiremcnl from August | , I 995 through July | , 1996,
hased on the ratio of the nuntbcr of months of relircnrenl to thc lotal of months in thc
eligibilin period. (('opv of Actuarial Note attrchcd. ) l}is provisi<.rn r,r'as approve{ upgn
motion of Senator Pl-vler.

lhe st'cond prorision rclalcd to a cltange in thc'i\ lecklcnburg t.aw ()tl icers' l:mergcncy
and Pension tund. lt incrcases the death benefit pavable from the lr.mergency and
Pension Fund of the count]- lbr an,v law enforcement ollicer who is killed while in the
performance of duty from a maximum of $500 to an)'amount up to a maximunr of
$10.000. The bill also allows the board to usc funds in the Emergency and Pensron Fund
to pmvide scholarships to dependent children of officers u'ho are cither kitled or become
totally disabled while in thc perlbrmance of their dutl'. The Special Provision also
r€peals the disatrilit;* hencfit of $75 pcr month. (Copv of Actuarial Note attached. )
This provisions was approl'cd upon motion of Scnator ('onder.

Scnator Plller moved that the Scnale ('onrrnittcc Srrbstitute lbr llouse Bilt 53 tre given a
farorahle rcpon. Motion carried
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NORTII CAR(}LTNA (jfNERAL ASSI,MBLY
SENATN

PfNSIONS & RfTtRllME:{'l/lfrsURAricF./STAT[ PE&\0:\l\Et. ( ()]ilutrt[E Rf p0trT
F..  ( ' .  SoLs.  Jr . .  ( i r ( 'h . r i r

J. Rie harrl ( ilndcr. ('rl( lurir

I ut'sJa1. Jull i 6. l9tttr

R" ('. soLL\.JR..
ruhmits the firllorrrng rrith ret'trnunenrhtions a\ lo [td{$gc.

FAVORAELE

l l.B.tSCS) 5-l i\lrrdili l9e6-e7 llurlgct
Sequcntial Rclbnal: Financc

l ( r l , . 1 l  R l l P ( ) R l l : l r :  I

( lrnrlrratlcc ('lcrt ('ommcnl:
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sEtlAf
GENERAL ASSEiITBLY OF NORTH CAROI9Rff'TTEE 

SUSSNruTE

sEcoND EXTRA SESSION t996 Jtft 16 lee6

H fltlgplggn

(Publ ic)

HOUSE BILL 53
Proposed Senate Commirrec Subsrirure H53E52.PCS42gt

Short Title: Modify 1996-97 Budger.

Sponsors:

Referred to:

I
)
3
4
5
6
7
8
I

l0
l l
12
l3
l4
l5
l6
l 7
r8
t9
20
2r
22
23
24
25
26
27

Jt ly 10, 1996

A BILL TO BE ENTITLED
AN ACT TO MODIFY THE CONTINUATION BUDCET OPERATIONS

APPROPRIATIONS ACT OF 1995. AND THE EXPANSION EIIO CAPiiNr-
TMPROVEMEI.JTS APPROPRIATIONS ACT OF 1995. AND TO MEKE
OTHER CHANGES IN THE BUDGET OPERATION OF THE SiATC.

Tbe General Assembly of North Carolina enacts:

PANT I. INTRODUCTTON AND TITLE OF AET

INTRODUCTION
secrion l. The appropriations made in this ao are for maximum

lpo.untj necessary to provtde t!-e services and- accomplish the purposes descnbed in
9! ?ldfeJ Sav,ings shall be effected where the total amounrs apiropriared are nor
requtred.to perform thqse servtces and accomphsh these purptiies hnd, except as
allowed by _the_Erecutive-Budget Act, or this-acr, the savingi shatt reverr td ttre
appropriate fund ar rhe end of each fiscal year.

TITLE OF ACT
sec. l.l. This acr shall be known as the current operations

Appropriations Act of 1996.

PART 2. GENERAL FUND APPROPRIATIONS

CURRENT OPERATIONS/GENERAL FUND
Sec. 2. 4pPropnations from the Generat Fund of the State for the

maintenance of the State departments, institutions, and agencies, and ioi-Lttt",
Purpo$es as enumerated are made for the biennium ending June 30. 199?, according
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GETTTEBAL ASSEMBLY OF NORTH CAROI.INA SECOND EXTRA SESSION IE)6

r l8t-200%
: 201-220%
I 221-24O7o
4 241-260c;
5 l6l^lE0%
6 36t-300qi,
7 -1019?'-over

457s
55Vo
659o
157c
85%
9sgb
Knsb

(3)

30
3r
32
33
v
35
36
37
38
39
40
4 l
42
43
4
45
46
4?
48
49
t0
il
52

Frrst to lbe payment of any coun cot-ls raxed by the ;udgmenr:
Second to ths paymcnt of the fcc of the attorney rePrcscntins the
bcneficiary mal,ing the scltlemcil or obtaining the iudgmcnt. but
thrs fcc sh:all not &ceed one4hird of the 1f,OE qqlount obnincd or

Hourc Bill tt

55%
45Vc
359c
25.4c
l57c
59o
OTc

8
g The Deoartment of Human Resources shall contract al, or as close as possible to,

l0 Medicatd iarqs for medical services provided to restdents of Slate facilities of the
I I Dc panment."
r2
13 Reouested by: Senator Msrtin of Guilford
14 nslcAllt SunnoclnoN CHANGE

29 ecaoemted#e-fo

15 Sec. 24.1A. (a) G.S. l08A'57 rcads 8s rewritten:
16 "l tgtA-S?. Subrogetlon'rlghtr wtthholding of lnformatlon a midenoeanor.
l? 

- 
(a) Notwithsran}np ant other provisions of the law. to the ertent of payments

l8 undei rhis Parr, the Srale. oi the corinty providing medical sstiistance benefits. shall be
19 subrocated to all richts of reeovery, iohtractual or othersrlse, of the beneficiary of
:O lneh ihE assistance."or of his tbe-lfAefigiSgS personal representatingr tF.he.irs. or
ll the affiinisrraror or executor of hic ibg estate. against any person. lr*lnFbe-the
?Z rcspocuf*ty,€f+tre lbg county.attorn€t alrcrnslL or. sn. sttorney relatned by- the
23 corinry ail6Bfu OI rhe Stare or bfuh. or an attorney retained by the ben-eficiary_of the
24 assrstance if snr{r tbn anorney trE actual notice of payments made under this Part te
15 $btll enlorce this Ronra*d*id fECttg&-AA sttorney retatFeLby-!4c{oUlry. gt thq
26 SiiiE or both shall be compensated for h'is services in accordance with the attorneys'
:z FEEgcnrenu approved bY the
2E Dpparrnrcit, =A!y dtiorney lgtalPed by the.bel$9iary_9f-q!.lTlclll.-. _t!g!, t

EsostYi 
llf

rccovcrcd:
Third to rbc psymen! (9 tllfi lreoartmert qf th3 a-tnount of

@hrl![sllurod
(4) F6unh ro thc paymcdfof aoy lmoust rcnarntng to tbe beneficrary

or hm tlg-bCnf[rueif pcngnd rcPta.nbtiYc.
The Unrted Surer and thc Statc ffi U ctrutld to rhrrcr tn

each net recovery uade thb rcction. Tbctr Osrcr rlnll bc pronptly prtd unda thn
rcction and thcir propotlrcnrtc Penr of rucb t& lum rhdl be ddelrntnod tn
accordance sitb thd raitchrry lorniuhr In uF dunn3 thc pcnod fbr shtch u$trlnoc
war pud to thc tGoprcnt

Pqc l(It

LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

SP - 4



i t , )  l t  s{* iFhe p a Olass I  r t r isr tcruc i lnor  l i r I  i ' .n \ '  [ )e lsot l . rcckt t rg. t t t  l t i tYt t t l i  o i ] t ' t ! r lc( l

o r r i i t i nC .  undc r  t t t t t  i u i t  i n r  6 l 6s t : l f  o r  i t t t o ' ' hc t i i o  u ' r l l l u l l v  f a i l  t t t  t l l r ' c l o r c  t o  t h t :

.o i in iv  r lepar tntcnt  c l f  sOcr i t l  scr ! ' rccs ( i r  r ts  at lo t  i lcY thr :  t r lc t t l r t t  o f  i ln1 ' . .  l ) ( : r \ ( rn ( ) t

OrganlZAt lOD agal l ls t  * 'hOln lhe rc( j  r l ) lc l l l  g f  assrs iAncc h i ts  l r  r ry l t l  ( ) l  l ' ' ( ' ( r \ ' ( : r \  '

co-nt i  a . ' tua l  ( ) r  o thc l ' r | lsc "
( l r ) l ' h r s s ( : c t l ( ) n t t t : c t t n t c s ( : [ ! ( : c t l \ ' c ( ) c t o t ' r c r l ' l 9 i ) ( r '

Rc t rucs t cd  h r :  Sc t t i t l r l r  N la r t i t l  o l  ( i t t t l l o r t !

\'( )itATl()N At. R r:H I nll.l"l'A"l'loN s t iBRo

GENERAI- ASSEilIBI.Y O}- NOR'IH C;ROI.INA

Rct rucs t cd  h r :  Sc t t i t l r l r  N la r t i t l  o l  ( l
iBR(X;A' I ' ! ( )N ( IHAN( ) t i

Scc .  J4 , l t t .  ( a )  ( - i .S .  14 ' l - 517  r cads  as  rewr l l l en :

"! l{}5.17. Subrqaiion'righu; withholding of informrtion 
".:T.}1-11-":T3::

ti-iin,",,it,;ir'ii;;i"rni:,trr,.' t)r()vr\ro;sof law, tl tl€...t,:tl-,tl.lyrl:tl:1.: :l,l:;l
,hil'1,'ii.:i::'iil;'ii;;:"\i'il,i,.'i'"r 

'H.r',,i'iriiorino pr.'gtu"t shall, L. ty]ll::qlt:! .t.:11
; i ; ; , I i l ; :Ju".rr. ' . . i" , tr. ir i i  . , i r ir ir ,",*, 'r",  ot the'hcneficrary.ol the asttstunce, tt t  hH

iir?iti"tifiru''iri,vt,ral rePrescntalrvc, ht'r herrs' or thc atlmrnistr:tt1:: :t"t:t:t1urlru8+rf'-' 
ffilslf!-0__lil$ol h+r Lh! cttdie. aFatnrl. any- Fcfi 'Ffr-f ..r... i l  L.-'r r -tli i.-'t '""it,.,,,n: 

,it it. l\\istancc shall her:ovqremattri*r-+t'
a t l o t n e V  r ? l a l n ! ' d  h v  

r  i r  - r . L -  r . , - - , . . i , , : , . . . ,  h . ,  t , . , t o m r - n r  u r r t h
FFTGEI {:rurbit t ; ' _qtr

r.r'-{tl-irrr+-nrri{.r{+ -r.*- lihclt-rr} <n'c #frt{(.f}+
r'rr*.-c7-erfrc*;++iF tst @ <rlrtr+rrlp++-c++e**. p1lal11J!

r  i t  I  r r r t  t , r  r h c  l , . r r i r c n i  r r l  l n v  r . ( r u t l  e o r t \  l a r c ( l  b t ' t h c  i u d ; m c n t ;
! - l  \ ( r ( t h r t  l i l  l hc  [ r r \m( t l t  i l l  ( hc  l cc  i i l  t l r c  i i t t ( ) I nc !  l ( l ] r c ' sex t l nB  l hc

i < n c l t . , . , t  n t u i r n l '  t l i '  \ < t l l ( n l c n l  t ) l  o h l : r t n t n g  t h e  ' t l ( l S m e n t '  , h t i t
! n r \  l " c  r n ' r l l  n i l l  c r i  c r  ' . !  i l n c  ! h t t t i  o l  l h c  t l r - D !  a m l l u n t  ( ) l ' ) t a l n c ( l  ( ! l

Fc.i<Gara-riricb +hF"?h+i'fQh"qFt!6rti1 pkeq r teqver.ed :

I h , r . i  r , ,  t hc  pe rn rn !  r r l  i hc  rm( )Jn i  r ' r l  a r s t . r anCe  tCCe iYed  hV  the

t1qn r l r t  r t r r  . r  i , r r r !  r t t t J  r t ! h  Uhc r  t  l a tmr  -aga in r t  . t he  am( )Un l

. , t * r , nc . t  . , ,  t . .  c , . . . 1  l t om thc  t h r l r l  p l r t l ' l r l  [ ' !  * h r ch  the  a  r1gh1

.r r  * t " .ar , roo 11,1 ' l rcr  hut  lhc rnt , runt  thal l  not  ercct t l  ' tne ' lh i r t j

ol ,ha atntrunt r.hllrnarl ol rrerrfr+<* i ';'hH
.r iGtUlt13O tn,l

, . .  1 . . . 1 r ! h  r ,  r h .  f r a ! r i r n r , r l  a n r  t m i l u n l  l c m { l n l n l  t | l  t h c  b c n e f i c l 0 r y
,.r b fff :3AflCffO I t ltrrarl rcprcr.nlrltvc'

l t r  I  nr r r . !  \ ! r . r i  , : . ' ' t ra  i t r t t  J- - i>+1rr51,* t i l -  U ' r l l l t lc { l  1 . r r  r f i ' r ter  In

. . !  F ar? , . r r  f . r  uFJ" '  !h ' t  r r t ' rn  lhcrr  'h l rcr  rhel l  hc n l t 'T , ' l ' l l l  r i t l l  11: l - : t . r th t '
, j r { ,  a a . !  t h r r .  l - . , r F r i r . { r r i r  l r l ' t r  , ' {  G a i  L l 8  r U m  r h r l l  t r  ( l (  l (  t  n l l n c t t  l n

l . . . r d a l l r  o  ' i  r t r  a i r . l r r : " j  l ' r e t a u ' r r  t n  s v  ' l u : t n 3  l h c  p < r t t r !  l ' r t  r h t t  h  ' l \ \ l \ l J n t C

r e r  t r d  t , '  l D .  t a r  . F t t !

a ) -  ! a  ! r " a r a l : a ,  I  t r ? r ! ' ?  r r h r F ' ! ' l r l ! r r  i t ' r r ( ' 1  t n (  l g ' t r n ; - n r t ' ! l \  r l  r  e v ' .  \ ' l v t ( ' : \

r a d a r  r L r a  I  t a r " . . ,  t : .  I  h r r t  f i  r J  
' .  . r  ; : r . r f  1 l  l c l t , r l r r l ; t r r r t r n  \ e  t r r  . \  l r  \ u i ! t l l J . l l c l l

v  - t f  
l f  r f r -  |  t ta t ' l  t J  t l  '  t t t l  l " r f

? r  . r r a l  r a l { ' 4 4 . . ,
' a  

r l a '  t  a . ' t ! ' : \ { " 1 )a

I

a+
c i  : L
' l  . t t r t ' 4

'  , . r  t 1  I

)  A .  I

. . .4
I  t t t t

.  a  1 . - 3 . r ,  I

t , r  - : !

|  ' , ! ' !  l

r t l r .  F r y -  i r r t ' - . r ;  r a  e t t  '  l 9 r ' l  l ' r  l h '

{ l t i .  .  r  . t  4 a  r " ' ' a  
"

, ' t h e r  1 x r v , n ' .

4t - r  4 f r .  a

I  t  l  !  ? , t  l r f . r \ !  ' | . , -  V ' ' t ' r r  : . j h l  t '  l a h r [ f a ' l ; ( l n  l r

l , r  r t l r .  t  ?  : t "  . a  .  { - ' l r ' F r  " :  1 t  
" ! l l  

: h c  I t r l l t l r t t ' t

t . c e  t :  . i  :  |  .  .  -  , , r  . 1 .  , . r  .  i : .  r : t r ' ! r r  l h " r t

.  I  |  ' ;  D  ' . . ' :  ' t  l  '  t l  ! r ' !  l :  t t "  l l r t l '

l l

LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

SP - 5



NORTII CAR(}LTNA (jfNERAL ASSI,MBLY
SENATN

PfNSIONS & RfTtRllME:{'l/lfrsURAricF./STAT[ PE&\0:\l\Et. ( ()]ilutrt[E Rf p0trT
F..  ( ' .  SoLs.  Jr . .  ( i r ( 'h . r i r

J. Rie harrl ( ilndcr. ('rl( lurir

I ut'sJa1. Jull i 6. l9tttr

R" ('. soLL\.JR..
ruhmits the firllorrrng rrith ret'trnunenrhtions a\ lo [td{$gc.

FAVORAELE

l l.B.tSCS) 5-l i\lrrdili l9e6-e7 llurlgct
Sequcntial Rclbnal: Financc

l ( r l , . 1 l  R l l P ( ) R l l : l r :  I

( lrnrlrratlcc ('lcrt ('ommcnl:

LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Text Box
LIS - 6



1995

SENATE
APPROPRtrATIONS

SUBCOMMITTEE ON
HUMAN RESOURCES

MINUTES
LE

G
IS

LA
TI

VE
 IN

TE
N

T 
SE

R
VI

C
E,

 IN
C

.  
   

 (5
30

)  
66

6-
19

17

monroe
Text Box
LIS - 7



Dtt. o7 tcDtcAL Assls?lr.cu
- t l a d r c e  i J

h l l t r e  l e t c n
O l l r c e  o f  R u r a i  H e a l t h
E . l tb  Caro  lssueg
Esacith Refore Coonrgg ron

DIV. OP CETLD DSVBTOPHEHT
-Soar t  S tar t
-Day  Care  Subs idy

SBCRATANY'S OFFICB
-Suppor t  Our  S tudents  (SOS)

D{VISION OT YOUTB SERVICES
DIV. OF SBRVICBS FOR TEE DEAT

AHD EAND OP EEARING

DIV. OF SBRVICBS 3OR TE8 BLIND
-Governor Morehead School

7t scAL nsssAncs Dtvlsloll

?aAr Asslc!|lrsr?s

DIPAFIruTT O? ETFIAII RBSOURCES

AttAI,Y ST /BACXUP ANALYST

CAAOL SNAH/IIBS

Caro I  ShAW/KHB
Carol  Shaw/ l tES
Carol  Shaw/MBS
Carol  Shaw/MES

cAnoL saAr{/HBs

I{ARY BLLEN SYLVBSTER/CS

I.I.ARY ELLBN SYTVESTER/CS

I.{ARY ELLEN SYLVESTER/KSB

I{MY ELLEN SYLI/BST8R/KSB

DIV. OF VOC RBIASILITAtIOII II{ARY EttBN SYwESTER,/KEB
DTVISIOU OP AGING I{ANY ELLEN SYLVBSTBR/CS
DIVISIOII OT FACITITY SERVICBS I'TNIY ETLEN SYLVESTBR./CS
-Cer ' . i f i ca te  o f  Need (CON)

DIVISION OF SOCIAL SBRVICES CAROL SRAW T KAREN
SAI.TMO$DS-BT.AN8S

-A id  to  Fami l ies  w i th  Dependent  Ch i ld ren  (AFDC)
CArOI ShAW/KHB

-Pood StamPs Carol Shaw/KHB
-Employmenl Prograrns/JOBS Carol Shaw/KHB
-afbC-Lmergency Assistance Karen Hamnonds-Blanks/CS
-Lov ,  Incom6 en- rgy  Ass is tance Programs (L IHEAP)

xaren Hamnonds-Blanks/CS
-Crlsis Intervent, ion Program Karen Hammondg-Blanks/CS
-F;;a;;  c ire, /Adopt ions 

-  
Karen Hamnonds-Blanks/cs

-Siate Abort ion Fund Karen Hamnronds-Blanks/CS
-chi ld support  Karen Hamnondg-Blanks/cs
- i tate/Coir i r ty Special  Assistance for Adults/Rest '  Homes

Karen Hammonds-BIanks/CS

LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Text Box
X re HB 53xx

monroe
Text Box
LIS - 8

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17

monroe
Line



\\server05\productn\C\CAM\30-3\CAM303.txt unknown Seq: 1  7-JUL-08 10:48

Orders From On High: The Current Struggle over Medicaid
Third Party Recovery Between North Carolina and

the Supreme Court of the United States1

This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made,
under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in
the Constitution or Laws of any State to the Contrary notwithstanding.

U.S. CONST. art. VI, cl. 2.

INTRODUCTION

Suppose the following: Your client, an indigent, is injured in an
automobile accident by a negligent driver. Unable to cover the medical
expenses, your client applies for and is approved for Medicaid assis-
tance. Medicaid then pays the full cost of the medical expenses arising
from the accident. One year later you represent this victim in a suit
against the negligent driver, eventually reaching a settlement. At some
point during the proceedings, the state department responsible for
administering Medicaid seeks reimbursement for the payments it made
on behalf of your client. Unfortunately for your client, the amount
Medicaid is seeking constitutes a majority of the settlement amount.
How should this problem be handled? Should Medicaid be able to
reimburse itself fully? If not, what percentage of the money expensed
by Medicaid should be reimbursed? What if the damage claim includes
elements other than medical bills, such as future or past lost wages?

By way of statute and the decision in Ezell v. Grace Hospital,2

North Carolina purports to have answered these questions. However,
the recent decision of the Supreme Court of the United States in
Arkansas ADHHS v. Ahlborn3 has rendered the North Carolina
approach moot.4 These contradicting decisions have resulted in an

1. The author would like to thank Yuliya Loshinsky, who first alerted him to this
issue, and Christopher Nichols of the Nichols Law firm, Raleigh, North Carolina,
whose guidance in the development of this Comment was invaluable.

2. 631 S.E.2d 131 (2006), rev. denied 342 N.C. 896 (2006).
3. Arkansas Dep’t of Health and Human Services v. Ahlborn, 547 U.S. 268

(2006).
4. See generally John L. Saxon, Medicaid “Liens” on Personal Injury Judgments and

Settlements: The Ahlborn and Ezell Decisions, Social Services Law Bulletin, Number 41,
July 2006. See also JULIE  L. BELL ET AL., NORTH CAROLINA PERSONAL INJURY LIENS

MANUAL 160-62 (Christopher R. Nichols ed., 2007).
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unstable personal injury environment for Medicaid beneficiaries in
North Carolina.

This Comment will first present a brief legal background of the
Medicaid program, and specifically its presence in North Carolina. It
will then explore the federal statutes which broadly govern Medicaid
recovery from third parties, as well the North Carolina Medicaid stat-
utes which specifically govern this area of recovery. It will explore the
two decisions, Ezell and Ahlborn, which have clouded this area in
North Carolina. Following that explanation, the aforementioned hypo-
thetical will be revisited and taken through both the North Carolina
and United States Supreme Court’s analytical models. Finally, sugges-
tions for both statutory and judicial resolutions of this issue will be
presented. As the legal world of Medicaid is extensive, the scope of this
Comment will necessarily be limited to Medicaid’s recovery from liable
third parties.

THE MEDICAID PROGRAM

I. GENERAL BACKGROUND

Launched as a cooperative venture of the federal and state govern-
ments in 1965, the Medicaid program was intended to alleviate the
burden of health care costs borne by impoverished Americans.5  Medi-
caid pays health care providers for the medical care that is given to
certain citizens who are unable pay for the care themselves.6  Medicaid
is structured such that the federal and state governments share the
costs of providing that care.7  There is no federal mandate for states to
participate; however, all of the states do, and maintain a Medicaid pro-
gram in one form or another.8  For many states, Medicaid is the one of

5. “Medicaid represents a major attempt by the federal government to improve
access to medical care for the poor. Its enactment in 1965 (as an amendment to the
Social Security Act of 1935) arguably represented the high-water mark of then-
President Lyndon Johnson’s ‘War on Poverty.’” Judith M. Rosenburg & David T.
Zaring, Managing Medicaid Waivers: Section 1115 and State Health Care Reform, 32
HARV. J. ON LEGIS. 545 (1995).

6. “Medicaid provides health insurance to pregnant women, low income children,
parents of dependent children, seniors (age 65 or older), people with disabilities, and
certain other specified groups (such as women diagnosed with breast or cervical
cancer). In addition to belonging to one of these target groups, Medicaid recipients
must satisfy certain financial requirements in order to qualify. Medicaid also
supplements Medicare coverage for many low income seniors or people with
disabilities.” LISA J. BERLIN, AN OVERVIEW OF MEDICAID IN NORTH CAROLINA 1, http://
www.familyimpactseminars.org/s_ncfis01c01.pdf (last visited Mar. 8, 2008).

7. 42 U.S.C. § 1396b(a) (2000).
8. Ahlborn, 547 U.S. at 268 (2006).
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2008] MEDICAID THIRD PARTY RECOVERY 473

the largest expenditures, often second only to education.9  Even still,
federal monies constitute the significant majority of the overall funding
for Medicaid.10  As a condition of having a Medicaid program and
receiving this federal funding, the states are required to adhere to fed-
eral statutory guidelines.11  These guidelines are broad and allow the
states to determine, among other things, the particular eligibility
requirements, the nature of the services offered, and the means of
administration.12

II. THE FEDERAL GUIDELINES

The federal statutes which govern Medicaid are found in Title XIX
of the Social Security Act, particularly at 42 U.S.C. § 1396 et seq.
These statutes provide the basic framework of the program, with the
function of allowing the states to flesh out their respective Medicaid
programs within its bounds. In order to provide this freedom to the
states, the federal statutes are understandably broad. Many elements
of Medicaid are mandated in this statutory scheme, but those statutes
governing areas outside of state recovery from liable third parties are
not within the scope of this Comment.

A. Federal Medicaid Third Party Liability

Medicaid was intended to provide assistance to the poor, but it
was not intended to act as an insurance policy.13 The program was
intended to be, and for the most part operates as, a payer of last
resort.14 Thus, the federal statutes require the states who participate in
Medicaid to take all reasonable measures to ascertain the legal liability

9. Abigail R. Moncrieff, Payments to Medicaid Doctors: Interpreting the “Equal
Access” Provision, 73 U. CHI. L. REV. 673 (2006).

10. E.g. in 2006, the federal government paid 60.69% of North Carolina’s Medicaid
expense, North Carolina paid 33.98% combined, and the counties paid 5.34%. NORTH

CAROLINA DEP’T OF HEALTH AND HUMAN SERVICES, DIVISION OF MEDICAL ASSISTANCE,
MEDICAID IN NORTH CAROLINA, ANNUAL REPORT  65 (2006), http://www.ncdhhs.gov/
dma/2006report/2006report.pdf. See also Ahlborn, 547 U.S. at 275 (2006) (stating “
. . . the Federal Government pays between 50% and 83% of the costs the State incurs
for patient care . . . “);  The exact percentage of the federal contribution is calculated
under a formula keyed to each State’s per capita income. 42 U.S.C. § 1396a (2000).

11. See 42 U.S.C. § 1396(a) (2000).
12. NORTH CAROLINA DEP’T OF HEALTH AND HUMAN SERVICES, HISTORY OF NORTH

CAROLINA MEDICAID PROGRAM STATE FISCAL YEARS 1970 TO 2006 1 (2006), http://www.
dhhs.state.nc.us/dma/historyofmedicaid.pdf.

13. Suzanne G. Clark, An Accident Waiting to Happen: Arkansas Department of
Health and Human Services v. Ahlborn Exposes Inequities in Medical Benefits Legislation,
60 ARK. L. REV. 533 (2007).

14. See S. Rep. No. 99-146 (1985), 1986 U.S.C.C.A.N.
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of third parties.15 Once the liability is ascertained the federal statutes
require the state to seek reimbursement to the extent of the legal liabil-
ity.16 To facilitate recovery of such monies from liable third parties,
states are mandated to pass laws which provide the states a means to
recover these monies.17 In situations where a third party has a legal
liability to make payments for medical bills and services on behalf of a
beneficiary, the states are required to have in place laws under which
the state is deemed to have acquired the beneficiary’s rights to those
payments.18 Similar to this is the requirement that states have effective
laws which allow the state to recover medical expenses paid on behalf
of the beneficiary from the third party.19 Thus Medicaid beneficiaries
must agree to allow Medicaid to seek payment from third parties as a
condition to receiving Medicaid benefits.20 In addition, should a bene-
ficiary be awarded or receive monies, federal statutes enable the state
to reimburse itself before the proceeds are remitted to the
beneficiary.21

B. Federal Medicaid’s Ambiguities

As a product of the broad nature of the federal Medicaid guide-
lines, many questions were, and to an extent still are, unanswered.
While the statutory scheme must be broad in order to accomplish the
goal of individual state administration, it is precisely this vague gov-
ernance which led to the various court interpretations that ultimately
have resulted in the current struggle in North Carolina.

These issues are apparent on the face of the statute. The statutes
do not uniformly describe the types of third party payment from
which the government can recover, nor do they definitively state the
limitations of the recovery other than to proscribe liens against benefi-
ciary’s property during the beneficiary’s lifetime.22 In addition to the
ambiguous provisions, some provisions seem to stand in contradiction
to each other. For example, 42 U.S.C. § 1396k(a) limits the state’s
recovery to third party compensation for medical expenses, while
other statutes state that the state shall seek reimbursement to the full

15. 42 U.S.C. § 1396a(a)(25)(A) (2000).
16. § 1396a(a)(25)(B); § 1396k(a)(1)(A).
17. See § 1396k(a); 1396a(a)(25)(H).
18. § 1396k(a). “[T]he statute does not sanction an assignment of rights to

payment for anything other than medical expenses-not lost wages, not pain and
suffering, not an inheritance.” Ahlborn, 547 U.S. at 281 (2006).

19. § 1396(a)(25)(H).
20. See 42 C.F.R. § 433.136 (2005).
21. 42 U.S.C. § 1396k(b) (2000).
22. See § 1396a(a)(25)(A);  § 1396k(a)(1)(A); § 1396p(a)(1).

LE
G

IS
LA

TI
VE

 IN
TE

N
T 

SE
R

VI
C

E,
 IN

C
.  

   
 (5

30
)  

66
6-

19
17



\\server05\productn\C\CAM\30-3\CAM303.txt unknown Seq: 5  7-JUL-08 10:48

2008] MEDICAID THIRD PARTY RECOVERY 475

extent of the legal liability of a third party.23 However, regardless of
these, and any, ambiguities within these statutes, it is within them that
the states are allowed to set up their respective programs. At first
glance, the North Carolina statutes seem to operate well within their
federal parents, but upon closer inspection subtle differences, which
carry significant effect, are revealed.

III. NORTH CAROLINA MEDICAID: THIRD PARTY LIABILITY STATUTES

North Carolina’s Medicaid program was created in 1969, and
began operating in 1970.24  The program is principally governed by
chapter 108A of the North Carolina General Statutes. It is administered
by the North Carolina Division of Medical Assistance (hereinafter “NC
DMA”) and otherwise by various county authorities.25 As such, the NC
DMA would be the party to initiate recovery or reimbursement from a
third party when a settlement or verdict becomes available.26 Since
Medicaid is a statutory creature on both the federal and state level, the
rights surrounding it and its benefits are purely statutory.27

For the purposes of this Comment, the most important statutes
are those which govern third party liability. These three statutes are
section 108A-57, 108A-59, and to a certain extent, 108A-70(b) of the
North Carolina General Statutes.

Section 108A-57 gives the state a general right of subrogation
where third party liability is present.28  It specifically states that the

23. Compare § 1396a(a)(25)(B) (2000) with § 1396k(a)(1)(A).
24. NORTH CAROLINA DIVISION OF MEDICAL ASSISTANCE, HISTORY OF NORTH CAROLINA

MEDICAID PROGRAM STATE FISCAL YEARS 1970 TO 2006 1, http://www.dhhs.state.nc.us/
dma/historyofmedicaid.pdf.

25. Id.
26. The NC DMA has been allowed by the Court to intervene in settlement

proceedings to assert a Medicaid lien on behalf of the state. See e.g., Payne by Rabil v.
State Dep’t of Human Resources Division of Medical Assistance, 126 N.C. App. 672
(1997), rev. denied 347 N.C. 269; Ezell v. Grace Hosp., 360 N.C. 529 (2006).

27. For example, subrogation is a right arising from, and normally governed by,
the common law. See generally General Insurance Co. of Am. V. Faulkner, 259 N.C.
317, 324, 130 S.E.2d 645, 651 (1963). However, North Carolina has stated that since
this right is codified, it is governed by the statutes, and not by the common law. Ezell
v. Grace Hosp., 175 N.C. App. 56, 60 (2006).

28. John L. Saxon, Medicaid “Liens” on Personal Injury Judgments and Settlements:
The Ahlborn and Ezell Decisions, Social Services Law Bulletin, Number 41 (July 2006)
( “ ‘Subrogation’ may be defined broadly as the substitution of one party (the
subrogee) in place of another (the subrogor) with respect to the second party’s
(subrogor’s) legal right or claim against a third part (the obligor).”); see also, Id. at
n.23. (“The subrogee, therefore, ‘stands in the shoes’ of the subrogor with respect to
the subrogor’s claim against the third party. Because subrogation puts the subrogee in
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state is subrogated to the extent of all Medicaid payments made on
behalf of a Medicaid beneficiary to all rights of recovery against any
person.29  It also states that the amount of Medicaid’s claim or lien is
based on the amount that Medicaid paid on behalf of the benefici-
ary.30 The amount or the enforceability of the claim does not change
based on the liability of a third party, such as a tortfeasor’s insurance
company, to the beneficiary.31 As far as notice to the beneficiary is
concerned, Medicaid is not required to give notice of its lien to the
beneficiary or the beneficiary’s attorney.32

While it may initially seem overbroad, this statute has a built-in
limitation on the right of subrogation. In cases where the Medicaid
beneficiary’s attorney receives money in connection with the benefici-
ary’s injury, payment of Medicaid’s subrogation claim cannot exceed
one-third of the gross amount received.33 This statute does not inter-
fere with the beneficiary’s right to sue a potentially liable third party.34

The beneficiary must disclose to the government the identity of a per-
son or entity that the beneficiary has a claim against,35 but there is no
requirement that the beneficiary notify Medicaid that a suit against a
third party has been initiated.36

Seemingly similar to the right of subrogation, section 108A-59
builds on section 108A-57 by stating that the acceptance of Medicaid
assistance by a Medicaid beneficiary constitutes an assignment of the
Medicaid beneficiary’s right to third party benefits.37 Not only does

the position of the legal owner of the subrogor’s right or claim against the third party it
is similar, but not identical, to an assignment of the subrogor’s right or claim by
operation of law.”).

29. N.C. GEN. STAT. § 108A-57 (2007).
30. Id.

31. Id.

32. BELL ET AL., supra note 4, at 149.
33. BELL ET AL., supra note 4, at 151, fn. 8 (“[n]ot[ing] that this one third limitation

only applies when the plaintiff is represented by an attorney.”); see also, N.C. GEN.
STAT. § 108A-57 (2007)

34. N.C. GEN. STAT. § 108A-57 (2007).
35. § 108A-57(b) (2007) (“It is a Class 1 misdemeanor for any person seeking or

having obtained assistance under this Part for himself or another to willfully fail to
disclose to the county department of social services or its attorney the identity of any
person or organization against whom the recipient of assistance has a right of
recovery, contractual or otherwise.” ).

36. § 108A-57 (2007).
37. § 108A-59 (2007). Subrogation and assignment are distinct legal concepts. See

Payne v. Buffalo Reinsurance Co., 317 S.E.2d 408, 410-11 (1984). Thus, it is not
entirely clear whether the state’s claim against a third party is based on assignment or
subrogation. See John L. Saxon, Medicaid “Liens” on Personal Injury Judgments and
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the Medicaid beneficiary assign his or her rights to the state at the time
he accepts the assistance, but Medicaid’s lien against the proceeds in
the amount of such payments vests on acceptance as well.38 While
North Carolina common law generally prohibits the assignment of the
right to personal injury claims,39 it does not prohibit assigning the
right to the proceeds from personal injury claims.40

Finally, section 108A-70(b) provides that to the extent that Medi-
caid has paid for a beneficiary’s medical services or health care items,
and where a third party has a legal liability to make those payments,
the state is considered to have acquired the rights of the beneficiary to
payment by any other party.41 While this statute addresses the right to
payment, it is not germane to the conflict between the U.S. Supreme
Court and North Carolina in this area.

DECISIONS, DECISIONS

For the past forty years, the Supreme Court was relatively unclear
about how the states should interpret the application of the federal
Medicaid third party liability statutes to their own programs. Many
state supreme courts ruled in ways much similar to that of North Caro-
lina.42  However, soon after the North Carolina ruling in Ezell v. Grace

Settlements: The Ahlborn and Ezell Decisions, Social Services Law Bulletin, Number 41,
(July 2006).

38. Payne v. State Dep’t of Human Resources Division of Medical Assistance, 126
N.C. App. 672 (1997), 486 S.E.2d 469 (1997) (holding that Medicaid’s lien vested
when the plaintiff beneficiary accepted Medicaid assistance), rev. denied 347 N.C.
269, 493 S.E.2d 656.

39. N.C. Baptist Hosp. v. Mitchell, 88 N.C. App. 263, 266 (1987) (holding that it is
void as against public policy to assign the right to a tort claim of action); Horton v.
New South Ins. Co., 122 N.C. App. 265, 268 (1996) (holding that action arising out of
contract generally can be assigned; however, assignments of personal tort claims are
void as against public policy because they promote champerty.).

40. The North Carolina Supreme Court distinguishes the assignment of a personal
injury claim and the assignment of the right to the proceeds of a personal injury claim.
This is based on the reasoning that by assigning the right to a personal injury claim,
the assignee is in effect gaining control over the case, and thus any such assignment is
void as against public policy. However, in the case of the assignment of the right to the
proceeds from a personal injury action, the assignee has received no real control over
the case, and therefore such an assignment is not violative of public policy and is
otherwise valid. See Charlotte-Mecklenburg Hosp. Authority v. First of Georgia Ins.
Co., 340 N.C. 88, 91, 455 S.E.2d 655, 657 (1995).

41. N.C. GEN. STAT. § 108A-70(b) (2007).
42. Wilson v. State, 10 P.3d 1061 (Wash. 2000) (holding that the federal Medicaid

statutes allow recovery from third-party settlements without restriction); Houghton v.
Dep’t of Health, 57 P.3d 1067 (Utah 2002) (holding that Medicaid liens against third-
party settlements are valid because Medicaid is reimbursed before the proceeds
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Hospital, the Supreme Court handed down the ruling in Arkansas
ADHHS v. Ahlborn, which stands for the opposite proposition. These
contradicting analytical approaches to lien calculation result in very
different outcomes for the Medicaid beneficiary plaintiff in a tort
action.

I. EZELL V. GRACE HOSPITAL

A. Background

This case arose from a medical malpractice claim against a hospi-
tal and a pediatrician.43  Soon after Michelle Morland was born, she
developed a respiratory distress condition.44  Her pediatrician, Dr.
John F. Whalley, initiated treatment for the next several hours until
Michelle was finally moved to another hospital.45  Medicaid covered
the cost of this initial treatment, and some of the resulting treatment.46

Years later, Michelle was diagnosed with cerebral palsy.47

Suspecting a link between the care Michelle received post-birth
and her cerebral palsy condition, Michelle’s grandmother and guard-
ian ad litem brought a malpractice action against Grace Hospital, Dr.
Whalley, and his employer Mountain View Pediatrics.48 Early in the
proceeding, the plaintiff settled with defendant Grace Hospital for
$100,000.00.49 During discovery depositions, expert testimony was
taken which significantly damaged any causal link between the actions
of the pediatrician and the cerebral palsy.50 This prompted a settle-
ment between the plaintiff and the pediatrician, again for
$100,000.00.51

At the settlement approval hearings, NC DMA asserted the state’s
right to reimbursement for monies paid on behalf of the beneficiary by
Medicaid.52  Medicaid’s total lien was $86,840.92.53  The trial judge

become the property of the beneficiary.); but c.f. Martin v. City of Rochester, 642
N.W.2d 1 (Minn. 2002) (holding that the federal Medicaid statutes restrict the state’s
recovery for Medicaid liens to the amounts representing compensation for medical
expenses.).

43. Ezell v. Grace Hosp., 175 N.C. App. 56, 58 (2005).
44. Id.
45. Id.
46. Id.
47. Ezell v. Grace Hosp., 175 N.C. App. 56, 58 (2005).
48. Id.
49. Id.
50. Id.
51. Id at 58-59.
52. Ezell v. Grace Hosp., 175 N.C. App. 56, 59 (2005).
53. Id.
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approved the settlement, but limited NC DMA’s recovery to $8,054.01.
This reduced amount represented the past medical expenses he deter-
mined to be causally related to the alleged negligence of the remaining
defendants, Dr. Whalley and Mountain View Pediatrics.54

B. The Appeal

NC DMA filed a timely appeal, asserting that the trial court erred
by limiting the Medicaid lien to the amount Medicaid paid for the med-
ical expenses causally related to the defendant’s negligence.55 The
North Carolina Court of Appeals denied NC DMA’s appeal, reading the
section 108A-57 narrowly and finding that the subrogation is limited
to the amount arising from the injury itself.56 In justifying this narrow
reading, the court stated that “the legislature surely did not intend that
DMA could recoup for medical treatment unrelated to the injury for
which the beneficiary received third-party recovery.”57 To further rebut
NC DMA’s argument, the court used an illustrative hypothetical,
explaining that under NC DMA’s statutory construction, a Medicaid
beneficiary cancer patient who is injured in an automobile accident
and who settles with a third party could have Medicaid impose a lien
for the prior cancer treatments on the settlement, even though the set-
tlement was for injuries arising out of the automobile accident.58

C. The Dissent and Final Ruling

Judge Steelman dissented in part, stating that DMA was entitled to
full recovery under North Carolina law.59  Judge Steelman relied pri-
marily on the decisions of Campbell v. NC Dep’t of Human Resources60

and Cates v. Wilson61 in formulating his dissent. He read section 108A-
57 broadly and claimed, among other things, that the majority had
incorrectly read clearly separate sentences in the statute as one.62 This

54. Id.
55. Id.
56. Ezell v. Grace Hosp., 175 N.C. App. 56, 63 (2005).
57. Id. at 61.
58. Id.
59. Id. at 63-64.
60. 153 N.C. App. 305 (2002) (Holding that it was irrelevant whether a settlement

compensated a plaintiff for medical expenses because North Carolina’s subrogation
statute does not restrict defendant’s right of subrogation to a beneficiary’s right of
recovery only for medical expenses).

61. 321 N.C. 1 (1987) (Holding that North Carolina law entitles the state to full
reimbursement for any Medicaid payments made on a plaintiff’s behalf in the event the
plaintiff recovers an award for damages.)

62. Ezell, 175 N.C. App. at 64 (2005).
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dissent is significant, because it not only provided an automatic appeal
to the Supreme Court of North Carolina,63 but it also eventually served
as the basis for the court’s reversal. On appeal, the North Carolina
Court of Appeals was reversed, and Judge Steelman’s dissent was
adopted.64

This case may be reflective of some other states’ supreme court
rulings,65 but it is clearly in conflict with the United States Supreme
Court’s ruling in Arkansas DHHS v. Ahlborn, and is therefore no longer
good law.

II. ARKANSAS DHHS V. AHLBORN

A. Decision

In 1996, Heidi Ahlborn was injured in a car accident that was
allegedly caused by the negligence of another driver.66 She was unable
to pay for her medical care, so she applied and was accepted for Arkan-
sas’ Medicaid assistance.67  Arkansas Medicaid paid approximately
$215,000.00 in various medical bills and expenses which arose from
the car accident.68

Heidi Ahlborn brought an action, the following year, against the
driver of the vehicle who injured her.69  The claim included past and
future medical expenses, lost wages, and lost wage potential.70  In
1998, the Arkansas Department of Health and Human Services (here-
inafter “ADHHS”) intervened in the pending lawsuit and asserted a
lien in the amount of $215,645.30 for medical bills and expenses paid
on behalf of Ahlborn.71 In 2002, the remaining parties to the action
agreed to settle the claim for $550,000.00.72 As part of the settlement,
Ahlborn and ADHHS stipulated that the settlement represented one-
sixth of the total value of Ahlborn’s claim.73

ADHHS argued that the lien should be paid in full from the settle-
ment.74 Ahlborn argued that the lien attached only to that portion of

63. N.C. R. App. P. 14(b)(1).
64. Ezell v. Grace Hosp., 360 N.C. 529 (2006).
65. Discussion, supra note 42.
66. Ahlborn, 547 U.S. at 273, 274 (2006).
67. Id.
68. Id.
69. Id. at 273.
70. Id.
71. Ahlborn, 547 U.S. at 274.
72. Id.
73. Id.
74. Id.
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the settlement allocated for past medical expenses related to the acci-
dent.75 Ahlborn filed an action against ADHHS to resolve the matter.
The federal district court found in favor of ADHHS, holding that the
lien was valid and enforceable in full against the settlement because
Ahlborn had assigned her right to any recovery from the third-party
tortfeasor up to the full amount of the payments made on her behalf.76

Ahlborn then appealed to the United States Court of Appeals for
the Eighth Circuit, which reversed, and held that the Arkansas Medi-
caid lien applied only to that portion of the settlement designated for
payment of past medical expenses.77 ADHHS then appealed to the
Supreme Court of the United States, which granted certiorari and
affirmed.78

The Supreme Court held that Arkansas’ third party liability lien
attached only to the portion of Ahlborn’s settlement that was desig-
nated for payment of past medical expenses paid by Medicaid.79 This
amount came out to $35,581.47.80 The Court went on to hold that the
remainder of the claim could not be asserted against the remainder of
the settlement.81 Specifically, the Supreme Court held that the Arkan-
sas Medicaid third party liability statutes, namely the lien provision
and the assignment provision, violated the federal Medicaid statute.82

Justice Stevens wrote for the majority, stating that the federal third
party liability provisions require an assignment of no more than the
right to recover the portion of the settlement proceeds which are desig-
nated for past medical bills paid by Medicaid.83 The Court also con-
cluded that federal statutes prohibit state Medicaid programs from
asserting a third party liability claim against a Medicaid beneficiary’s
settlement or judgment for personal injury damages other than medi-
cal expenses.84

B. Practical Pitfalls of Ahlborn

While Ahlborn seems to provide clarity, the opinion makes broad
proclamations that may be difficult to implement. The most glaring
example is centered on the apportionment of damages. The parties in

75. Id. at 268.
76. Ahlborn, 547 U.S. at 274.
77. Id. at 275.
78. Id. at 272.
79. Id.
80. Id. at 274.
81. Ahlborn, 547 U.S. at 280-81.
82. Id. at 286.
83. Id. at 282.
84. Id. at 286.
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Ahlborn stipulated the total value of the claim and, in effect, stipulated
what portion of the settlement the Medicaid lien represented.85  It is
reasonable to think this would not be the case in the average dispute,
and such a situation would require the intervention of the court. Fur-
thermore, Ahlborn requires the trial judge take into account all dam-
ages stemming from the negligence of the tortfeasor when calculating
Medicaid’s lien.86  While the Ahlborn analysis may not be simple to
implement, it is not beyond the comprehension of the North Carolina
General Assembly and North Carolina court system.

III. DIFFERENCES HIGHLIGHTED

It is clear that the two decisions are in conflict with one another,
and that the means of analysis presented by each are in contrast. What
is less clear is how these contrasting analytical models affect the Medi-
caid beneficiary plaintiff. The two models result in significantly differ-
ent ends for such plaintiffs. In order to illustrate this difference, we will
return to the introductory hypothetical.

Suppose that in the hypothetical, the total value of your client’s
claim against the negligent third party is $1,000,000.00. This claim
includes damages for pain and suffering, past and future medical bills
arising from the injury, and past and future lost wages. In addition,
suppose that North Carolina Medicaid paid $200,000.00 in medical
bills arising from the injury for the client. A settlement is reached with
the defendant in the amount of $400,000.00. Assume that, either by
stipulation or by a judge’s decree, $50,000.00 of this amount was
apportioned for medical bills. During the proceedings, NC DMA
asserts Medicaid’s lien in the full amount of $200,000.00. Finally,
assume that your attorney’s fees constitute one third of the gross settle-
ment. To determine how the proceeds would be disbursed, we look to
the contrasting analytical frameworks presented in the two aforemen-
tioned cases.

A. Ezell Analysis

Under Ezell, one must first determine the total settlement amount,
which was $400,000.00 in the above hypothetical. One-third, or
$133,333.33, of this amount would be allocated for your attorney’s
fees.87  Since the amount of the Medicaid lien is determined by the

85. Arkansas Dep’t of Health and Human Servs. v. Ahlborn, 547 U.S. 268, 274
(2006).

86. See generally Id. at 268.
87. In North Carolina, the assignment statute does not govern private attorney’s

fees arrangements between the attorney and client, and regulates the amount of the
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amount of money that Medicaid expensed on behalf of the benefici-
ary,88 the initial lien amount would be $200,000.00. However, pursu-
ant to section 108A-57, the total Medicaid lien cannot exceed one-third
of the gross settlement amount.89 Thus, the lien amount would be
reduced from $200,000.00 to $133,333.33. Therefore, in determining
what amount is available to the client, we subtract the attorney’s fees
and the Medicaid lien, which amounts to $266,666.66, from the settle-
ment amount of $400,000.00, to arrive at a sum of $133,333.34 as the
final disbursement to the client.

B. Ahlborn Analysis90

Under Ahlborn, the amount available to the client is naturally dif-
ferent than under Ezell. The first step in this analysis is to determine
how the damages are apportioned. For the purposes of this hypotheti-
cal, assume that the damages are apportioned (or pro-rated), either by
the judge or by stipulation of the parties, as follows: $200,000.00 in
past medical bills (paid by Medicaid), $400,000.00 for future medical
bills, $200,000.00 for past and future lost wages, and $200,000.00 for
pain and suffering. The next step is to determine the portion of total
damages that the Medicaid lien constitutes. This is done by dividing
the amount of the Medicaid lien, $200,000.00, by the total settlement
amount, $1,000,000.00,91 resulting in 20%. The final step is to multi-
ply the percentage of the total damages that the Medicaid lien consti-
tutes by the amount of the lien.92  This calculation results in a
Medicaid lien in the amount of $40,000.00. Thus, when the attorneys’
fees of $133,333.33, together with the Medicaid lien of $40,000.00 are
subtracted from the total settlement of $400,000.00, the amount avail-
able to the client is $226,666.67.

attorney’s fee only as it relates to the amount of the Medicaid lien payable to the
plaintiff. See North Carolina Dep’t of Human Resources, Division of Medical
Assistance v. Weaver, 466 S.E.2d 717 (1996).

88. BELL ET AL., supra note 4, at 164.
89. N.C. GEN. STAT. § 108A-57 (2007).
90. The presentation of this hypothetical analysis is intended merely to highlight

the differences between the two approaches to Medicaid lien calculation in Ezell and
Ahlborn. The hypothetical fact pattern is abbreviated for ease of presentation. For a
more detailed instruction on correctly applying the Ahlborn analysis in North
Carolina, and for otherwise handling a claim of this nature, see JULIE  L. BELL ET AL.,
NORTH CAROLINA PERSONAL INJURY LIENS MANUAL 164-70 (Christopher R. Nichols ed.,
2007).

91. Arkansas Dep’t of Health and Human Services v. Ahlborn, 547 U.S. 268
(2006).

92. Id.
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THE CONFLICT

I. OVERVIEW

It is readily apparent that the Supreme Court of North Carolina’s
decision in Ezell is in conflict with the United States Supreme Court’s
decision in Ahlborn. Despite Ahlborn’s language, the Supreme Court of
North Carolina simply applied the total lien to the total settlement,
capped by the one-third subrogation limitation of section 108A-57.93

The breakdown of the damages actually received in the settlement was
not considered.94 This application of a Medicaid lien is in direct con-
flict with the language of Ahlborn, which requires the trial judge (or
stipulation of the parties) to divide up the settlement with respect to
each of the claimed damages.95 Ahlborn clearly states that Medicaid’s
lien should be reduced to a fair share of the recovery.96

Notwithstanding the fact that the means of analysis are markedly
different, reasons to change the current North Carolina Medicaid reim-
bursement extend beyond simply keeping with orders from a higher
court. North Carolina has an interest in maintaining an efficient per-
sonal injury settlement system, and the reluctance to conform with
Ahlborn has damaged that system. The solutions presented in Ahlborn,
however, are not without issues themselves.

As previously noted, the Ezell and Ahlborn analyses are structur-
ally different. Our hypothetical client would receive nearly $100,000
more under the Ahlborn analysis. Under Ahlborn, the amount available
to the client would invariably rise as the difference between the Medi-
caid lien and the value of the total damages rises.97  This proration of
the state’s Medicaid lien ensures that the lien does not infringe on
monies designated for other damages. The lien calculation in Ezell
ignores this, allowing for the full amount of the lien to be asserted from
the full amount of the settlement, unless the lien exceeds one-third of
the gross settlement, at which point the lien would be reduced to one-

93. N.C. GEN. STAT. § 108A-57 (2007).
94. See generally Ezell v. Grace Hosp. Inc., 631 S.E.2d 131 (N.C. 2006).
95. Ahlborn, 547 U.S. at 268.
96. Id. at 292.
97. For example, if the total value of the damages in this hypothetical were

$2,000,000 instead of $1,000,000, the percentage that the Medicaid lien would
represent would only be 10%. After proration, this would render a Medicaid lien in the
amount of $20,000 and a total amount of $246,666.67 would be disbursed to the
client.
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third of the gross settlement.98 The North Carolina Supreme Court has
not recognized this difference. Not only was the supreme court made
aware of the Ahlborn decision prior to ruling in Ezell,99 but a petition
in Ezell for rehearing in light of Ahlborn was later denied.100

II. EFFECT OF THE CONFLICT ON NORTH CAROLINA LAW

This lack of uniformity has changed the landscape of personal
injury settlement negotiations for Medicaid beneficiaries. The role of
the state is in question, as are the aims of the lawyers on each side.
Ambitious plaintiffs’ lawyers will certainly attempt to implement an
Ahlborn analysis, while the NC DMA will certainly stick to current
North Carolina law and apply Ezell.101  This is not a productive per-
sonal injury settlement negotiation environment for either party in a
suit and, furthermore, will work against judicial economy. Attorneys
and judges alike must know the standard in order to correctly apply
the law, and in this situation, the attorneys simply do not know the
correct standard. Plaintiffs’ attorneys will argue one way, and the NC
DMA will argue another. Thus, North Carolina should not tarry in
conforming to the United States Supreme Court’s interpretation. 

THE PATH AHEAD –  RESOLUTIONS FOR A STUBBORN STATE

For all of the aforementioned reasons, the Ahlborn decision stands
for the opposite proposition of the Ezell decision. North Carolina
needs to fall in line with the federal statutes and case law. To begin,
Medicaid is a state program which draws its authority from the federal
statutes.102 Medicaid is a dominantly federally funded program, the
seminal statutes are federal, and the United States Supreme Court has
spoken as to how the statutes are to be interpreted. As such, attempts
by state courts and legislatures, like the North Carolina Supreme
Court in Ezell, to contravene will ultimately fail. The question is not
whether such contravention will ultimately fail, but when. It would not
require an overhaul of the North Carolina system to comply with Ahl-
born, and as such it is the state’s duty to correct the issue.

98. See Ezell v. Grace Hosp., Inc., 623 S.E.2d 79, 84 (N.C. Ct. App. 2005)
(Steelman, J., dissenting), rev’d, 631 S.E.2d 131 (N.C. 2006), reh’g denied , 641 S.E.2d
4 (N.C. 2006).

99. Both parties submitted notices to the Supreme Court of North Carolina,
making it aware of the decision in Ahlborn. Ezell, 360 N.C. 529 (2006), review denied
342 N.C. 896 (2006). See also BELL ET AL., supra note 4, at 160 n. 26.

100. See Ezell, 641 S.E.2d 4 (N.C. 2006).
101. See generally BELL ET AL., supra note 4, at 147-246.
102. See 42 U.S.C. § 1396 (2000).
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The solution to this problem must be statutory, as well as judicial.
A condition of participation in Medicaid, and receiving relatively mas-
sive amounts of federal funding, is that the states regulate their own
Medicaid programs in accord with federal Medicaid statutes.103 While
it can be argued that, at one time, the federal statutes were somewhat
ambiguous on the issue of third party liability, any such ambiguity has
since been resolved by Ahlborn. Ahlborn sets out a clear and applicable
analytical framework under which these issues can be resolved. The
North Carolina General Assembly bears the burden of drafting statutes
which comply with the Ahlborn decision, but North Carolina courts
have the obligation to apply Ahlborn now.

I. THE ADHERENCE OF THE NORTH CAROLINA COURTS

The first step is for the North Carolina court system to both
respect and implement the decision of the United States Supreme
Court. This is the most obvious solution, but it is not without compli-
cation.104  The Ahlborn decision first requires that either the parties, or
the courts by decree, apportion the damages by category.105  This is
contrary to North Carolina common law.106  The solution is that in the
instance of Medicaid third party liability, or otherwise in general, dam-
ages must be available for categorization. While it may otherwise be
contrary to North Carolina case law,107 North Carolina courts must be
willing to apportion the damages should the parties be unable to stipu-
late the proportions themselves. In addition, the Supreme Court of
North Carolina must be prepared to overrule the Ezell decision.108

103. See generally 42 U.S.C. § 1396a (2000) (providing federal guidelines to state
Medicaid programs).

104. The NC DMA has argued that Ahlborn does not apply in North Carolina based
on distinctions between the Arkansas and North Carolina statutory schemes. BELL ET

AL., supra note 4, at 155. This failure by the NC DMA to apply Ahlborn is but one
contributing factor to the uncertainty surrounding this issue in North Carolina.

105. Ahlborn, 547 U.S. 268 (2006).
106. See Ezell v. Grace Hosp., Inc., 623 S.E.2d 79, 85 (N.C. Ct. App. 2005)

(Steelman, J., dissenting) (stating “[o]ur cases have consistently rejected attempts by
plaintiffs to characterize portions of settlements as being for medical bills or for pain
and suffering in order to circumvent DMA’s statutory lien”).

107. Id.
108. The Supreme Court of North Carolina has the opportunity to resolve this issue

in the ongoing case Andrews, et. al., v. North Carolina Department of Health and
Human Services, Division of Medical Assistance. “Because I find that our Supreme
Court has not yet squarely answered the question presented to us by this case, I certify
by dissent for a decision on the issue of whether the amount of the State Division of
Medical Assistance’s subrogation claim on a Medicaid recipient’s settlement is
controlled by the United States Supreme Court decision in Arkansas Department of
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II. STATUTORY CHANGE

While the North Carolina court system should be ruling under the
instruction of Ahlborn, the real solution must come from the North
Carolina General Assembly. To resolve any remaining ambiguities and
improper case law, the North Carolina General Assembly should
amend, pursuant to the U.S. Supreme Court’s instruction, the statutes
which govern Medicaid third party liability.

Section 108A-57 of the North Carolina General Statutes should be
revised to read that the right of subrogation extends to those monies
which are causally related to the cause of action of the plaintiff against
the defendant. This would limit, in accordance with the statutory inter-
pretation of Ahlborn, the right of subrogation and, effectively, the
amount of the Medicaid lien, to the amount of the monies paid by
Medicaid for the medical bills of the beneficiary. In a similar fashion,
section 108A-59 should be amended such that the beneficiary’s assign-
ment of the right to payments from a third-party for medical bills
extends only to those amounts which constitute payments for medical
expenses. This could also be accomplished by creating a new statutory
provision which simply codifies the Ahlborn decision.

Finally, the North Carolina General Assembly must create a
means or method by which personal injury damages can be appor-
tioned. This provision should be set up such that the parties may stip-
ulate the apportionment of the damages. If the parties are not able to
reach agreement, then the trial judge should have the authority to do
so.109  In the past, North Carolina plaintiffs have attempted to appor-
tion damages in order to avoid the Medicaid lien.110  To protect the
interest of the state in the proceedings, the statute should mandate that
the NC DMA participate in the settlement negotiations. Such a man-
date would not deter settlement, but would provide a back up means of
resolution should an agreement fail to materialize.

Health and Human Services v. Ahlborn, 547 U.S. 268, 126 S. Ct.1752, 164 L. Ed. 2d 459
(2006).” Andrews, et. al., v. North Carolina Department of Health and Human
Services, Division of Medical Assistance, 2008 N.C. App. LEXIS 91, *10 (Wynn, J.
Dissenting).

109. Examples of similar models for such systems of apportionment have been used
in both Minnesota and Wisconsin. See Henning v. Wineman, 306 N.W.2d 550, 551
(Minn. 1981) (holding that the district court has the jurisdiction to allocate the
proceeds of a third party settlement between amounts recoverable under workers’
compensation and amounts not so recoverable); See also Rimes v. State Farm Mut. Ins.
Co., 316 N.W.2d 348, 356 (Wis. 1982) (holding that the trial court was not in error
when it determined what sum would have made the plaintiffs whole).

110. Discussion, supra note 106.
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CONCLUSION

With a clear voice, the U.S. Supreme Court has spoken as to the
way it expects the states to interpret the federal Medicaid statutes. The
North Carolina General Assembly and the North Carolina Supreme
Court’s failure to adhere to the Ahlborn decision has clouded the inter-
pretation of Medicaid statutes in North Carolina, and will only injure
those indigents that Medicaid was designed to aid. To prevent further
injury, and to fulfill the obligation of the state to abide by the federal
statutory scheme, the North Carolina General Assembly must amend
the current statutes which govern North Carolina Medicaid, and the
North Carolina court system must enforce these amended statutes in
accord with the Ahlborn decision. The aforementioned proposed solu-
tions are both practical and feasible and would result in North Caro-
lina finally fulfilling its obligation to operate Medicaid within the
guidelines of the federal statutes.

Allen N. Trask, III
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